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INTRODUCTION

1. This case involves the U.S. Army Corps of Enginaerproper
iIssuance of Nationwide Permit 12, a general pessued for pipelines and other
utility projects pursuant to section 404(e) of @lean Water Act, and improper
approval of the Keystone XL pipeline using Natiode/Permit 12. The Corps
violated the National Environmental Policy Act, tGkan Water Act, and the
Administrative Procedure Act by issuing Nationwkermit 12 without assessing
its significant direct, indirect, and cumulativevennmental effects and by using
the Permit to approve most of Keystone XL's watessings without analyzing its
project-specific impacts.

2. In previous litigation over federal approvals o tkeystone XL
pipeline, this Court ruled that the U.S. State Dapant violated the National
Environmental Policy Act (NEPA) by failing to sugphent its 2014
environmental impact statement (EIS) in light afeav pipeline route through
Nebraska and new information about the projectjsaiats, including new
information about the risks and impacts of climatange, oil markets, and oil
spills into waterways. The Court enjoined projemtstruction and remanded to the
State Department for further environmental analysfter President Trump issued

a new permit for the project on March 29, 2019,Neth Circuit dismissed the
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suit as moot. Nonetheless, the State Departmerdtates] that it intends to
continue revising the EIS to address the CourtinrThat process is ongoing.

3. Meanwhile, the U.S. Army Corps of Engineers (Colpegalready
used its streamlined process under Nationwide Ra2niNWP 12) to permit
and/or approve Keystone XL to be constructed thndhg vast majority of rivers,
streams, wetlands, and other waterways along tite ro Montana, South Dakota,
and Nebraska, without adequately evaluating thgept'e environmental impacts.
For example, the Corps has never evaluated the eisknpacts of pipeline olil
spills at all, either upon issuance of NWP 12 asruplWP 12’s application to
Keystone XL.

4.  Section 404(e) of the Clean Water Act (CWA) allatvs Corps to
issue general nationwide permits (NWPs) for agésithat will cause only
“minimal adverse environmental effects” and havl dminimal cumulative
adverse effect on the environment.” 33 U.S.C. #4{841). Projects using NWPs
may proceed without undergoing the comprehensideramsparent project-level
environmental review ordinarily required by CWA seo 404(a). There is no
public notice or opportunity for public involvemenhen projects are approved
under NWPs.

5. NWP 12 is a final permit authorizing the constrontof pipelines and

other utility projects nationwide, usually withcany further Corps review process.
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The Corps estimates that NWP 12 will be used foestrmated 11,500 projects per
year over its five-year duration. NWP 12 DecisioomcDment at 70. The Corps
does not prepare any project-level NEPA analysitNiWP 12 projects because it
purports to have discharged all of its NEPA obiigag upon issuance of an
environmental assessment (EA) / Finding of No Sigat Impact (FONSI) for
NWP 12 as a whole (collectively, the “NWP 12 EAThus, the NWP 12 EA
constitutes the Corps’ only NEPA analysis for petggpermitted by NWP 12.

6. The Corps’ NWP 12 EA violates NEPA by failing toeaghately
evaluate the environmental impacts of pipelinesahdr utility projects permitted
by NWP 12. Incredibly, the EA does not evaluatertbles or impacts of oil spills
into waterways at all. Nor does the EA adequateluate the direct, indirect, and
cumulative impacts associated with approving maibpipelines like Keystone
XL under NWP 12, such as the effects of numerousmaossings, impacts from
the creation of pipeline rights of way such asrdraoval of high-quality forested
wetlands, or the pipelines’ climate change impacts.

7.  The Corps’ issuance of NWP 12 also violates CWAiseal04(e) by
authorizing activities that will cause more thammmal adverse environmental
effects, either individually or cumulatively. NWR &uthorizes the construction of
pipelines and other utility lines that would resanlho more than half an acre of

loss of waters of the United States; however laved linear utility lines such as
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pipelines to use NWP 12 repeatedly for each watessing along a project’s
length. There is no limit to the number of timestifity line can use NWP 12, nor
Is there a limit to the total number of acres oflamds that a utility can impact.
This repeated use of NWP 12 causes more than nliaivarse environmental
effects.

8. NWP 12 thereby allows the Corps to artificiallyatéarge interstate
pipeline projects as hundreds or even thousantisrafle and complete projects”
S0 as to avoid the more transparent and thorouihidual permit process
required by section 404, which includes public ec®&nd comment and an analysis
of the project’s overall impacts and alternativasspant to NEPA and the CWA.
See 82 Fed. Reg. 1860, 1985, 1999, 2007 (Jan. 6, 2017).

9.  The Corps attempts to justify this approach byinglyon Corps
district engineers to conduct project-level revigwgnsure that projects would
have no more than minimal adverse effects. Howeawest projects permitted by
NWP 12 can proceed without notification to the Goapall, so the district
engineers have no opportunity to conduct any ptédgel review in those cases.
Even when applicants do notify the Corps, the Cdgilsire to conduct project-
level review for Keystone XL demonstrates that@qut-level minimal adverse

effects analysis does not always occur.
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10. TC Energy is the project proponent for the propdsegstone XL
pipeline, a massive tar sands pipeline that waalgel nearly 1,200 miles from
Canada to Nebraska. In 2017, TC Energy submittesk hreconstruction
notifications to the Corps for Keystone XL, whiattéd all of the waterways the
project would cross in Montana, South Dakota, aebrsska, respectively. But in
response, the Corps issued two verifications—on#&/iantana and one for South
Dakota—that were limited to one river crossing eaectl failed to evaluate the
adverse effects of the hundreds of other wateisgrgs, as NWP 12 requires. As
for Nebraska, the Corps notified TC Energy thaQwops review or approval was
necessary for the state, even though the pipelmédicross hundreds of
waterbodies there. As such, the Corps’ verificatiand approvals of Keystone XL
violated section 404(e) and the terms and conditadNWP 12 because the Corps
failed to analyze whether the impacts would be nloa@ minimal, either
individually or cumulatively.

11. Plaintiffs therefore seek a declaration that thep€assuance of
NWP 12 violated NEPA and the CWA, and that its oSHWP 12 to approve
Keystone XL violated the CWA and NWP 12 itself.iRtdfs seek vacatur of the
Corps’ approval of Keystone XL using NWP 12, andrgunction against any

construction of Keystone XL or further approvalgtué project under NWP 12.
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JURISDICTION AND VENUE

12. This case arises under the Clean Water Act, 330J&8 1251 et seq.,
including 8§ 1344(b) (application of Corps guideBria permit determinations),

8 1344(c) (prohibition of discharge of dredgedilbmfaterial that will have an
unacceptable adverse effect), and § 1344(e) (gdtinth circumstances in which
the Corps can issue nationwide permits); the Nati&mvironmental Policy Act,
42 U.S.C. 88 4321 et seq.; and the Administratnee&dure Act (APA), 5 U.S.C.
88 701-706. Jurisdiction exists under 28 U.S.C33811(federal question), 28
U.S.C. § 1361 (mandamus), and 28 U.S.C. 8§ 22(ted2ation of remedy” and
“further relief” provisions establishing power &sue declaratory judgments in
cases of actual controversy).

13. Venue is appropriate in this Court under 28 U.8.€391(e)(1)
because a substantial part of the events or omsgiwing rise to Plaintiffs’
claims occurred here. The proposed route for thestdme XL pipeline enters the
United States in Montana and crosses approxima&ywaterways under the
jurisdiction of the Corps in Montana. The Corps pasnitted most of those
waterways through its issuance of NWP 12 and/oratgfication of Keystone XL
to proceed under NWP 12 in Montana.

14. Assignment to the Great Falls division of this Gasiappropriate

because Keystone XL would cross the U.S.-Canad#eboear Morgan, Montana,
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in Phillips County. Upon information and beliefet@orps’ issuance of NWP 12
and/or its verification of Keystone XL to proceeader NWP 12 will allow
Keystone XL to be constructed through approximal&l9 jurisdictional
waterways in Phillips and Valley Counties in MordgaRhillips and Valley
Counties are both within the Great Falls DivisibR. 1.2(c)(3).
PARTIES
Plaintiffs
15. Plaintiff Northern Plains Resource Council (North@lains), based in
Billings, Montana, organizes citizens to protectritéma’s water, land, air, and
working landscapes and pass them on unimpaireatdioef generations. Northern
Plains was founded in the 1970s to protect Eadtlenmtana’s people and
agricultural economy from becoming a sacrifice ztoreenergy development.
Northern Plains has over 3,000 members, many ofiminee directly on the path
of the Keystone XL pipeline and/or close to thesfiipe route. Since the federal
and state permitting processes for Keystone XL beg2009, Northern Plains
and its members have patrticipated at every stegt ilbludes working to improve
reclamation and liability protections for membemfaes whose land the pipeline
would cross.
16. Plaintiff Bold Alliance (Bold) is a network of indiduals and not-for-

profit environmental- and landowner-rights groupsdd in Nebraska and other
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rural states in the Midwest and South. It has nioae@ 92,000 supporters across
the country. Bold advocates for clean energy, §dbssil fuel projects, and works
to protect rural landowners and landscapes, in@adin with Tribal nations,
farmers, ranchers, hunters, anglers, and envirotai&s. Bold and its allies have
spent years working to raise awareness of Keystarethreats to the people,
land, wildlife, and water of Nebraska and othetestaand to persuade our national
and state officials to reject it.

17. Plaintiff Natural Resources Defense Council (NRIXC3 national,
not-for-profit public-health and environmental adaoy organization whose
purpose is to safeguard the Earth: its peopl@|atsts and animals, and the natural
systems on which all life depends. NRDC has hurslogédhousands of members,
including members who own land and live in stategdfone XL would cross.
Since its founding in 1970, NRDC has worked to etéaenvironmental laws and
to reduce air and water pollution from, threatsvilollife and habitat from, and
destruction of natural lands by industrial actividRDC has fought to curb
greenhouse gas emissions that contribute to cliofarge, including by working
to educate people about, and combat the threatslfiiys Canadian tar sands crude
oil. NRDC has also litigated to protect endangevédlife and wild lands,
advocated for the addition of at-risk animals alah{s to the lists of endangered

and threatened species under the Endangered Speti@sSA), and educated
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lawmakers and the public about the value of protg@nd conserving these
resources.

18. Plaintiff Sierra Club is the nation’s oldest grasgs organization
dedicated to the protection and preservation oetheronment. The Sierra Club
has over one million members and supporters destidatexploring, enjoying, and
protecting the wild places of the Earth; practicamgl promoting the responsible
use of the Earth’s ecosystems and resources; @ugeatd enlisting humanity to
protect and restore the quality of the natural lmthan environment; and using all
lawful means to carry out these objectives. Ther&i€lub has chapters and
members in each of the states through which Kegskinwould pass. The Sierra
Club’s concerns encompass the protection of wilidamvildlife and habitat, water
resources, air, climate, public health, and thdthed its members, all of which
stand to be affected by Keystone XL.

19. Plaintiff Center for Biological Diversity (the Cear) is a national
nonprofit organization that works through sciera®;, and policy to secure a
future for all species, great or small, hoveringlos brink of extinction. The
Center has over 70,000 members and more than llidmnanline supporters
worldwide.The Center has worked for decades to safeguaira Wwater for people,
plants, and animal©ne of the Center’'s main goals is to protect tHatats and

communities that may be adversely affected by ffdgsi infrastructure projects,
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such as Keystone XL. The Center's members ands@fe and benefit from rare
species’ continued existence in the wild, and areerned about new industrial
development and associated trends like global tirobhange and water
degradation that threaten wild species’ survival eetovery. The Center has
worked for years to protect several imperiled spethat would be harmed by
Keystone XL, including the critically endangeredosbing crane, endangered
interior least tern, endangered American buryingtlee endangered pallid
sturgeon, and threatened piping plover.

20. Plaintiff Friends of the Earth (FOE) is a non-pt@aftlvocacy
organization founded in 1969. FoE has more than880members and almost 1.9
million activists across the United States. It m@mber of Friends of the Earth
International, which is the world’s largest grasgscenvironmental network with
75 affiliates worldwide. FOE’s mission is to defethé environment and champion
a healthy and just world. FOE speaks truth to pamer exposes those who
endanger people and the planet. Its campaigns wwdr&ld politicians and
corporations accountable, transform our econonstesys, protect our forests and
oceans, halt climate chaos, and revolutionize ood fand agriculture systems.
Ending destructive tar sands development is ork@E&fs top priorities.

21. In bringing this lawsuit, Plaintiffs stand in thieoges of members,

staff, and other supporters who live, work, andeate in places threatened by

10
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Keystone XL and who use, study, and cherish the, laater, wildlife, and other
resources that may be irrevocably damaged by theqgdr Plaintiffs have
numerous members and other supporters who liveantdha, South Dakota, and
Nebraska—the states that Keystone XL would crossntiffs’ members, other
supporters, and staff include individuals who stady advocate for better
protection of wildlife and other resources threatéby Keystone XL.

22. For example, some of Plaintiffs’ members own propen and/or
near the proposed pipeline route, and some of thageerties are located
downstream of and/or near waterways that the mpeliould cross. The project
threatens these individuals’ use and enjoymenttlam@conomic value, of their
property, as well as the waters that members usemoy both as a resource and
for the habitat they provide for plants and anim&lsme of Plaintiffs’ members
also enjoy hiking, picnicking, fishing, and obsexyiwildlife in parks and along
rivers and streams near and on the proposed pgpelite, and plan to return to
those areas to pursue such activities in the futaraddition, some of Plaintiffs’
members study and enjoy observing wild species &/kasvival and recovery are
threatened by Keystone XL, including the criticalydangered whooping crane
and other federally protected Great Plains migyabinds, such as the interior least

tern and piping plover.

11
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23. The Corps’ unlawful issuance of NWP 12 and approv#leystone
XL using NWP 12 threaten the health, recreatioeebnomic, professional,
scientific, and aesthetic interests of Plaintiffembers, staff, and other supporters.

24. For example, the Corps’ NWP 12 EA did not adeqyatddress the
risk of oil spills from pipelines such as Keystoxie. A spill on a member’s land
would interfere with their use and enjoyment of pineperty, threaten their water
supply, and decrease property values. Similarl ngative ecological effects of
pipeline construction through streams and riversehsas increased sedimentation
and harm to species—would interfere with membess’ and enjoyment of those
waterways.

25. By refusing to prepare and publish an adequateangblete
environmental review for NWP 12 or Keystone XL, therps failed to analyze
and address the project’s negative impacts ontaeats to the interests of
Plaintiffs’ members, other supporters, and stdfie Torps also deprived these
individuals of their right to participate in the@pval process in order to protect
the interests described above.

26. The declaratory and injunctive relief Plaintiffsekan this lawsuit will
redress their injuries by setting aside the Coapgrovals and requiring the Corps
to comply with NEPA, the CWA, and the APA. Thisietlwill give Plaintiffs,

their members, other supporters, staff, and themépublic more comprehensive

12
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and complete information regarding Keystone XL'e#is to waterways and other
valued resources. It will allow Plaintiffs, theirembers and supporters, and others
who are concerned about Keystone XL to advocate refiectively for denial of
the project or changes to its design and oper#tiaihwould help mitigate its
adverse impacts (including but not limited to measulesigned to protect
wetlands and waterways and reduce the impactd spitls). And it will give
federal, state, and local decision-makers the eghtmmake better-informed
decisions about whether and on what terms to apiwe/ project.
Defendants

27. Defendant U.S. Army Corps of Engineers (Corpshesfederal
agency charged with administering permits undetiaed04 of the CWA for
discharge of dredged or fill material into the watef the United States. The Corps
Is headquartered in Washington, D.C. The Corpghrae regulatory offices in
Montana, and its Omaha, Nebraska district officersges the regulatory program
in Montana.

28. Defendant Todd T. Semonite is Chief of Engineers @ommanding
General of the U.S. Army Corps of Engineers headqred in Washington, D.C.,
and is designated to act for the Secretary of tmeyAPlaintiffs bring this action

against Lieutenant General Semonite in his officegdacity only. Lieutenant

13
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General Semonite is the federal officer personalbponsible for compliance with
any injunction that this Court issues.
LEGAL BACKGROUND

The Clean Water Act

29. The CWA was enacted by Congress in 1972 to “restodemaintain
the chemical, physical, and biological integritytloé Nation’s waters.” 33 U.S.C.
§ 1251(a). To achieve this goal, section 404 of@k¢A prohibits the discharge of
any pollutant, including dredged soil or other filaterial, into navigable waters
unless authorized by a permd. 88 1311, 1344.

30. Section 404 of the CWA gives the Corps primary oasjbility for
permitting construction activities that involve dge and fill of U.S. watersd.
8 1344(a), (d). The Corps oversees the 404 penmiiggs and must comply with
guidelines promulgated by the U.S. Environmentatéttion Agency (EPA),
which are incorporated into the Corps’ own regoladild. 8§ 1344(b)(1); 33
C.F.R. 88 320.4(b)(4), 325.2(a)(6). The objectiVehese “404(b)(1) guidelines,”
set forth at 40 C.F.R. Part 230, is to prevent oeptable adverse impacts to the
nation’s aquatic ecosystems from the dischargeexfged or fill material. 40
C.F.R. § 230.1(c).

31. The guidelines provide that no discharge of dredygddl material

shall be permitted for an individual project: (f)hiere is a practicable alternative

14
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to the proposed discharge; (2) if the dischargsesor contributes to violations of
applicable state water quality standards; (3)efdischarge causes or contributes
to significant degradation of the environment; éhdunless all appropriate and
practicable steps have been taken to minimize patexverse impactsd.

8§ 230.10. “Practicable alternatives” include “natatharging into the waters of the
U.S. or discharging into an alternative aquatie giith potentially less damaging
consequencesld. § 230.5(c)seeid. § 230.10(a). The Corps’ regulations also
require that destruction of wetlands be avoideith¢éoextent practicable. 33 C.F.R.
§ 320.4(b), (n).

32. Public participation plays an important role in CW&rmitting
decisions. The CWA provides in its general poliegtson that “[pJublic
participation in the development . . . of any program established by the
Administrator . . . under this chapter shall bevated for, encouraged, and
assisted by the Administrator . . ..” 33 U.S.A.2%1(e).Seealsoid. § 1344(a)
(“The Secretary may issue permits, after notice@ubrtunity for public hearings
for the discharge of dredged or fill material itibe navigable waters at specified
disposal sites.”); 33 C.F.R. § 327.4(b) (“[A]Jny pen may request, in writing, . . .
that a public hearing be held . . . . Requestafoublic hearing under this

paragraph shall be granted, unless the distriahergdetermines that the issues

15
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raised are insubstantial or there is otherwisealiol \interest to be served by a
hearing.”).

33. When issuing an individual section 404 permit f@pacific project,
the Corps must comply with the requirements of NERich are set forth below.

34. An alternative to this comprehensive, transpanedit/idual permit
process is the nationwide permit program. “Natiaevpermits (NWPSs) are a type
of general permit issued by the Chief of Engineerd are designed to regulate
with little, if any, delay or paperwork certain aties having minimal impacts.”
Id. § 330.1(b).

35. Section 404(e) allows the Corps to, “after notiod apportunity for
public hearing, issue general permits on a Statgonal, or nationwide basis for
any category of activities involving dischargesicgédged or fill material if the
[Corps] determines that the activities in such gatg are similar in nature, will
cause only minimal adverse environmental effectsrwberformed separately, and
will have only minimal cumulative adverse effecttbe environment.” 33 U.S.C.
8 1344(e)(1). NWPs can last up to five years, atlpoint they must be reissued
or left to expireld. § 1344(e)(2); 33 C.F.R. 88 330.5, 330.6(b).

36. Once an NWP is issued, specific projects that rieeterms and
conditions of that NWP may proceed without obtagnam individual section 404

permit. Projects permitted via an NWP are not sttt public participation, and

16
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do not go through the more comprehensive, siteHspeavironmental and public
interest review individual section 404 permits regLSee 33 C.F.R. § 323.3(a).

37. In most cases, permittees may proceed with a@s/authorized by
NWPs without notifying the Corps at dltl. 8 330.1(e)(1).

38. In some cases, however, permittees must notify digirict
engineers of their projects through submission @fegonstruction notification
(PCN) and await verification before the project npagceed under the NWHRI.

88 330.1(e)(1), 330.6(a).

39. If, upon receiving a PCN, the district engineerides that an activity
does not comply with the terms or conditions oNAWP, the district engineer
must deny verification and require an individuadtgmn 404 permitld. §
330.6(a)(2).

40. If the district engineer determines that an agtidibes comply with
the terms and conditions of an NWP, the districfieger will notify the applicant
that the project is verified under the NWR. § 330.6(a)(3). The district engineer
may add conditions on a case-by-case basis toestiseiactivity will have only
minimal individual and cumulative adverse effeatstioe environment and will not

be contrary to the public interesd. 8 330.6(a)(3)(i).

17
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41. Ordinarily, once a permittee has submitted a PG fproject under
an NWP, it may presume that the project qualifeeglie NWP unless otherwise
notified by the district engineer within a 45-dagripd.|d. § 330.1(e)(1).

42. The Corps does not issue any public notice or alawopportunity
for public involvement when a PCN is submitted drew a project is verified
under an NWPSeeid. § 330.1(e).

43. Corps regulations provide that two or more difféfdlVPs can be
combined to authorize a project, but that “the s&iW&> cannot be used more than
once for a single and complete proje¢tl”8 330.6(c).

44. Corps division engineers may prepare supplementairdentation
for NWPs, make modifications, and add regional é@bons. Id. § 330.5(c).

The National Environmental Policy Act

45. NEPA is our “basic national charter for protectafrthe
environment.” 40 C.F.R. § 1500.1(a). Congress eukittin 1969 “to promote
efforts which will prevent or eliminate damage he £nvironment.” 42 U.S.C.
8 4321.

46. NEPA seeks to ensure “that environmental infornmaisoavailable to
public officials and citizens before decisions ar@de and before actions are
taken” and to “help public officials make decisidhat are based on understanding

of environmental consequences, and take actionptbtect, restore, and enhance

18
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the environment.” 40 C.F.R. § 1500.1(b), (c). Whenfederal government acts
before fulfilling its NEPA obligations, courts magt the action aside until the
government complies with NEPA.

47. The Council on Environmental Quality (CEQ) is ariagy created by
NEPA and housed within the Executive Office of Bresident. 42 U.S.C. § 4342.
CEQ has promulgated general regulations implemgmiBPA. 40 C.F.R.

8§ 1500-1508.

48. To achieve these objectives, NEPA requires allf@degencies to
prepare a “detailed statement” for any “major Fatlactions significantly
affecting the quality of the human environment.”"4&5.C. § 4332(2)(C). This
statement—the EIS—must describe the environmemigédcts of the proposed
action.ld. 8 4332(2)(C)(i), (ii). The EIS is an “action-fong device” that ensures
NEPA'’s goals “are infused into the ongoing progrand actions” of the federal
government. 40 C.F.R. § 1502.1.

49. To determine whether a proposed action signifigaaffiects the
environment, and whether an EIS is required, thd federal agency first prepares
an EA.Id. §§ 1501.4(b), 1508.9.

50. An EA must provide sufficient evidence and analysidetermine
whether to prepare an EISL § 1508.9. The lead agency must take a hard look at

the relevant environmental concerns and alternaitwvéhe proposed action. The

19
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agency must consider both the context and inteos$itlye proposed action,
including whether the project will take place intlmads or other “ecologically
critical areas,” whether the project will affectdamgered species, and “[t]he
degree to which the possible effects on the humamament are highly
uncertain or involve unique or unknown riskid” 8§ 1508.27 (a), (b).

51. |If the agency concludes in an EA that a project maye significant
environmental impacts, then it must prepare an ELS 1501.4. If an EA
concludes that there are no potentially significamgacts to the environment, the
federal agency must describe why the project’s otgare insignificant and issue
a FONSI.Id. 8 1508.13. If the agency issues an EA/FONSIusthmake a
convincing case for a finding of no significant iagb on the environment, since
the FONSI is crucial to a court’s evaluation of Wiez the agency took the
requisite hard look at the potential impacts of@ezxt.

52.  An EIS or EA must include a “full and fair discusst of the “direct,”
“‘indirect,” and “cumulative” effects of the actioas well as a discussion of
“[m]eans to mitigate adverse environmental impadts. 88 1502.1, 1502.16(a),
(b) & (h), 1508.25(c). Direct impacts are “causgdhe action and occur at the
same time and placeld. § 1508.8(a). Indirect impacts are “caused by ti®a
and are later in time or farther removed in distaat are still reasonably

foreseeable.fd. § 1508.8(b). Cumulative impacts are the “incretaempact|s]

20
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of the action when added to other past, presedtreasonably foreseeable future
actions regardless of what agency (Federal or remlefal) or person undertakes
such other actionslt. § 1508.7. “Cumulative impacts can result from wlially
minor but collectively significant actions takintape over a period of timeld.

53. Agencies must include analysis of any “[c]Jonnectadtions in the
same EIS or EAd. § 1508.25(a)(1). Connected actions are those that
“[a]utomatically trigger other actions which may reguenvironmental impact

PR N1

statements,” “[c]lannot or will not proceed unlefisen actions are taken previously
or simultaneously,” or “[a]re interdependent parts larger action and depend on
the larger action for their justificationLd.

54. The EIS or EA must also inform federal agency denisnakers and
the public of the “reasonable alternatives” thatildd'avoid or minimize adverse
Impacts or enhance the quality of the human enwent.”|d. § 1502.1. This
analysis of alternatives is the “heart” of the doemt—i.e., where the agency
should “present the environmental impacts of tloppsal and the alternatives in
comparative form, thus sharply defining the issaed providing a clear basis for
choice among optionsld. 8 1502.14. The EIS or EA must “[r]igorously exmor

and objectively evaluate all reasonable alternafiviacluding the alternative of

“no action.”ld. § 1502.14(a), (d).
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55. The CEQ regulations require the federal agencyduige an
opportunity for public participatiorseeid. § 1500.1(b) (“public scrutiny [is]
essential”), 8 1500.2(d) (the agency must “[e]negerand facilitate public
involvement”), 8 1506.6 (the agency must “[m]akkgeint efforts to involve the
public” in preparing environmental documents, dipeblic notice of . . . the
availability of environmental documents so as form those persons . . . who
may be interested or affected,” and “[s]olicit apmiiate information from the
public.”). CEQ regulations require federal agenteegive the public as much
information as is practicable, so that the publis b sufficient basis to assess those
areas that the agency must consider in condudimegnvironmental revievisee
id. § 1501.4.

The Administrative Procedure Act

56. The APA provides for judicial review of agencyiaos such as those
at issue here. A reviewing court shall “hold unlalndnd set aside” any Corps
actions found to be “arbitrary, capricious, an &aofkdiscretion, or otherwise not
in accordance with law.” 5 U.S.C. § 706(2)(A).

FACTS

The Corps’ Reissuance of NWP 12

57. OnJune 1, 2016, the Corps published a proposabiathorize 50

existing NWPs and add two new NWPs. 81 Fed. Red.885 35,188 (Jun. 1,
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2016). The Corps also proposed to reissue the glermnditions and definitions
for all NWPs, with some modifications, and to add mew general conditioid.
at 35,186. The Corps invited public comment foedaqu of 60 days, ending on
August 1, 2016ld.

58. On August 1, 2016, the Sierra Club, the Centeld Bdliance, and
NRDC, among many others, submitted comments t€drps that focused on
NWP 12 and outlined violations of the CWA, NEPAd&aSA.

59. On January 6, 2017, the Corps published a finaboec(“Final
Decision”) reissuing 50 NWPs, general conditioms] definitions (with some
modifications), and issuing two new NWPs and ong general condition. 82 Fed.
Reg. at 1860. The NWPs took effect on March 19,72@hd expire on March 18,
2022.1d.

60. The Final Decision included the reissuance of NVEZRat utility
projects with up to a half-acre loss of watersnaf United Statedd. at 1985. The
general conditionsd. at 1998-2008, and definitionsl. at 2005-06, discussed
herein apply to all NWPs, including NWP 12.

61. NWP 12 authorizes “discharges of dredged or filtenal into waters
of the United States . . . associated with the ttoagon, maintenance, or repair of
utility lines,” “provided the activity does not ndsin the loss of greater than %2-

acre of waters of the United States for each siagtecomplete projectld. at
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1985. The definition of “utility line” includes “gnpipe or pipeline for the
transportation of any gaseous, liquid, liquescenslurry substance,” which
includes oil pipelinedd.

62. NWP 12 also authorizes discharges into waterseotthited States
for the construction of related substation fa@stiaccess roads, and overhead
utility lines. Id.

63. Although NWP 12 is limited to utility projects witlp to a half acre
of loss of U.S. waters for each “single and congfabject,” for linear projects the
Corps defines that term as “that portion of thaltbbhear project . . . that includes
all crossings of a single water of the United States (i.e., a single waterbody) at a
specific location.” Id. at 2007 (emphasis added). In other words, NWP |b&val
pipelines and other linear utility projects to IM&/P 12 separately at each location
where the project crosses a river, stream, or wetlBy contrast, non-linear
projects can invoke NWP 12 only once for the ovgnadject, unless the separate
components of the project would have “independghty (i.e., if the
components could function as stand-alone projelatsat 2006.

64. NWP 12 thus allows the Corps to treat numerous maEssings
along a proposed linear utility project—which oftemmber in the hundreds or
thousands—as “single and complete projects” thelt gaalify separately under

NWP 12. There is no limit to the number of timeatth single linear utility project
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can use NWP 12, nor is there a maximum numberreSaaf water that a linear
project can impact while still being authorized antlWP 12. Because the Corps
treats each crossing separately, it does not es@tal amount of loss attributable
to a project to determine whether the half-acreghold has been met.

65. The Corps rationalizes this practice by claiminagt thater crossings
on a linear pipeline are usually at “separate asthat” locations and/or separate
watersheds along a pipeline route such that cumalaftfects are dissipated. For
example, the Final Decision states:

We do not agree that the [*2-acre] limit should gppl the entire

utility line because the separate and distant orgssf waters of the

United States are usually at separate waterbodegsesed along the

length of the utility line, and are often in diféert watersheds . . . . For

utility lines that cross the same waterbody (eagiver or stream) at
separate and distant locations, the distance batwesse crossings

will usually dissipate the direct and indirect achee environmental

effects so that the cumulative adverse environnhexftacts are no

more than minimal.
Id. at 1885.

66. However, NWP 12 does not actually require that iplgltcrossings
along a linear project be “separate and distanifi @eparate watersheds: it does
not define the phrase “separate and distant” opsany spacing requirements,
and it does not require district engineers to nakseparate and distant” finding.

In fact, linear projects permitted by NWP 12, irdthg but not limited to Keystone

XL, often have ten or more water crossings withmike.
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67. The Corps further claims that district engineepgrureceipt of a
PCN for an NWP 12 project, will conduct a projeetél review to ensure that all
of its water crossings “will cause only minimal adse environmental effects
when performed separately, and will have only malicumulative adverse effect
on the environment,” as required by 33 U.S.C. #4{8}1). 82 Fed. Reg. at 1870;
seealsoid. at 1885 (“If the district engineer determines afeviewing the PCN
that the cumulative adverse environmental effeetsr@ore than minimal . . . he or
she will exercise discretionary authority and reg@an individual permit.”)

68. However, NWP 12 requires a permittee to submit &l BQYy if the
proposed project meets certain criteSee, e.q., id. at 1986, 1999, 2000, 2003-04.
If none of these criteria is met, a project propameay commence with the
activity under NWP 12 without notifying the Corpstbe public at all.

69. In fact, many project applicants proceed under NMZRvithout ever
submitting a PCN or notifying the Corps, and thes €orps district engineers lack
the opportunity to evaluate the environmental ¢ff@t those projects at all.

70. When an applicant does submit a PCN, the PCN muaktde a listing
of not only the water crossings that triggeredRI&N requirement, but also all
water crossings along the projedt. at 1986 (Note 8) (stating that the PCN must
include ‘other separate and distant crossings that require Department of the Army

authorization but do not require pre-construction notification” (emphasis added)).
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The district engineer must then “evaluate the PChicicordance with Section D,
‘District Engineer’s Decision,” and “may requireitigation to ensure that the
authorized activity results in no more than minimmalividual and cumulative
adverse environmental effectsd. In turn, Section D, “District Engineer’s
Decision,” states that “the district engineer wiitermine whether the activity
authorized by the NWP will result in more than mial individual or cumulative
adverse environmental effects or may be contratigggublic interest.I'd. at
2004. “For a linear project, this determinationlwitlude an evaluation of the
individual crossings of waters of the United Stdtedetermine whether they
individually satisfy the terms and conditions of tNWP(s) as well asthe
cumulative effects caused by all of the crossings authorized by NWP.”* 1d. at 2004-

05 (emphasis added).

! The same section provides additional detail abdnat that analysis should look
like: “When making minimal adverse environmentdéefs determinations the
district engineer will consider the direct and nedt effects caused by the NWP
activity. He or she will also consider the cumwlatadverse environmental effects
caused by activities authorized by NWP and whetiese cumulative adverse
environmental effects are no more than minimal. dis&ict engineer will also
consider site specific factors, such as the enmental setting in the vicinity of
the NWP activity, the type of resource that willdféected by the NWP activity,
the functions provided by the aquatic resourceswiibbe affected by the NWP
activity, the degree or magnitude to which the éiguasources perform those
functions, the extent that aquatic resource funstwill be lost as a result of the
NWP activity €.g., partial or complete loss), the duration of theeade effects
(temporary or permanent), the importance of theaquesource functions to the
region €.g., watershed or ecoregion), and mitigation requingthe district
engineer.”ld. at 2005.
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71. Inthe Final Decision, the Corps explains thatghgose of the PCN
requirements included in Note 8 “is to remind usd#rhe NWPs that if a utility
line includes crossings of waters of the Unitedest#hat are authorized by NWP
but do not require PCNs, and one or more crossifhgaters of the United States
requires pre-construction notification, then theNR@ust include those non-PCN
crossings, in accordance with the requirementaddgraph (b)(4) of general
condition 32.”Id. at 1889.

72. Likewise, general condition 32(b)(4) states thatRCN must include
“any other NWP(s), regional general permit(s),rahvidual permit(s) used or
intended to be used to authorize any part of topgsed project or any related
activity, including other separate and distant sirogs for linear projects that
require Department of the Army authorization buthdd require pre-construction
notification.” Id. at 2003.

73. The requirement that a PCN include all water cragsusing NWP
12 (not only those that triggered the PCN requimains necessary to allow the
district engineer to evaluate the adverse effeicesmmverall project and ensure that
they would be no more than minimal, either indinatly or cumulatively, and to
ensure that the project complies with all genemal megional conditions for use of

NWP 12 before it can proceeskeid. at 2004.

28



Case 4:19-cv-00044-BMM Document 1 Filed 07/01/19 Page 30 of 61

The Corps’ NEPA Documents for NWP 12

74. The Corps’ reissuance of NWP 12 is a major fedmrbn that
requires compliance with NEP&ee 42 U.S.C. § 4332(2)(C). The Corps issued an
EA and FONSI for its reissuance of NWP 12 on Decemai, 2016.

75. The NWP 12 EA is the Corps’ only NEPA documentdarestimated
11,500 uses of NWP 12 per year nationwide. The €wifp not prepare any
further NEPA analysis for individual projects tlame permitted, verified, or
authorized by NWP 1Zee, e.g., 82 Fed. Reg. at 1861 (“Corps Headquarters
fulfills the requirements of NEPA when it finalizége environmental assessment
in its national decision document for the issuamceeissuance of an NWP. An
NWP verification issued by a district engineer doesrequire separate NEPA
documentation.”). In fact, for oil pipelines, theseno guarantee that any other
federal agency will conduct any project-level NER&Aiew because there is no
federal statute governing oil pipeline permitting.

76. The NWP 12 EA is narrowly limited to discussing thmpacts of
discharges of fill material into waterways. It dows discuss the full range of
direct, indirect, and cumulative impacts associatgd oil pipelines or other utility
projects permitted by NWP 12.

77. For example, the NWP 12 EA does not evaluate #ks ior impacts

of pipeline oil spills into waterways, nor doesliscuss the various types of crude
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oil transported by pipelines permitted by NWP 12hmir respective
characteristics, impacts, or spill response requargs. Instead, the Corps’ NWP
12 EA simply states: “We do not have the authdotyegulate the operation of oil
and gas pipelines, and we do not have the authorgigdress spills or leaks from
oil and gas pipelines.” NWP 12 Decision Documeri.at

78. The NWP 12 EA does not evaluate the climate changacts
associated with NWP 12, including the potentialifmreased greenhouse gas
emissions caused by pipeline construction andmlifiacycle emissions associated
with the oil transported by NWP 12 projects. Indtedae NWP 12 EA states: “The
Corps does not have the legal authority to reguketdourning of fossil fuels that
are transported by pipelines where the Corps auatwbcrossings of waters of the
United States by NWP 12, other general permitmdividual permits. Therefore,
In its environmental documentation the Corps isreqtired to fully evaluate the
burning of fossil fuels . . . .” NWP 12 Decision @onent at 9.

79. The NWP 12 EA also does not evaluate the impasiscested with
the permanent conversion of forested wetlandssteelequality wetlands
associated with pipeline rights of way. Howevee BA does acknowledge that
forested wetland will be permanently convertgsk, e.g., NWP 12 Decision

Document at 11 (“There is often conversion of wedlaypes within utility line
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rights-of-way and those conversions often neecetpdrmanently maintained
while the utility line is operational.”).

80. The NWP 12 EA purports to contain a cumulative @ffenalysis, but
that analysis fails to comply with NEPA. It incluglenly a summary of historic
and current causes of wetlands depletion in théedribtates; discusses U.S.
waters and species or habitat loss generally; sinch&es the total acreage and
condition of wetlands in the United States. The NV2FEA does not discuss any
cumulative impacts specifically associated with¢bastruction, maintenance,
operation, or repair of utility projects such asde oil or natural gas pipelines; the
cumulative effects associated with the creation@erthanent maintenance of
pipeline rights of way such as forest fragmentatimabitat loss, erosion and
sedimentation, soil nutrient loss, aesthetic impaimt, etc.; or the cumulative
effects from using NWP 12 hundreds of times, oftedose proximity, to approve
a massive pipeline project like Keystone XL. Intfabe cumulative effects
analysis in the NWP 12 EA is the same boilerplatglage contained verbatim in
the decision documents for each of the 52 NWPs.

81. Rather than evaluate the full host of direct, iadir and cumulative
Impacts associated with pipelines and other ass/ppermitted by NWP 12, the
NWP 12 EA appears to defer much of its analysthegoroject level. For example,

the EA states: “Although the terms and conditiastiiis NWP have been
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established at the national level to authorize raosvities that have no more than
minimal individual and cumulative adverse enviromtaé effects, division and
district engineers have the authority to impose-«geecific conditions on an NWP
authorization to ensure that the authorized aas/nvill result in only minimal
individual and cumulative adverse environmenta@s. . . . If the proposed
activity will result in more than minimal adverseve@onmental effects, then the
district engineer will exercise discretionary auttyoand require an individual
permit.” NWP 12 Decision Document at 27-28. Howevlee Corps division or
district engineer performs no further NEPA analygiien projects proceed under
NWP 12, even upon issuance of verifications foc#meprojects.

82. On March 17, 2017, the Corps’ Omaha district offssied a
Supplemental Decision Document (“Regional Decisja@pproving the NWPs and
adding NWP regional conditions for Montana, Soutdkd@ta, and Nebraska.

83. The Regional Decision contains only a general disicun of regional
cumulative impacts (e.qg., it estimates the numbgearly uses of NWP 12 and
acreage affected in the region), but continueglipoan district engineers’ review
at the project level to ensure specific projectsiddnave no more than minimal
cumulative effects. Indeed, the Regional Decisisesithe same phrase nearly
verbatim in addressing eight separate categorigamgdcts: “The Omaha District

reviews each proposed activity and carefully considers the cumul ative effects to
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water sheds and the aquatic resources. By closely adhering to the requirements of

the NWP and pertinent regional conditions, evefgrefs made to ensure that

project activities have minimal effects . . . ."dRenal Decision 8§ 7.2(a) (emphasis

added)seealsoid. § 7.2(b)(e), (9), ()-(j)(1) (including nearly idecal language).
84. The Regional Decision does not purport to contapmNEPA

analysis, nor does it discuss the risks or impafcts! spills into waterways.

TC Enerqgy’s Keystone XL Pipeline Project

85. If built, the Keystone XL pipeline would be approrately 1,200
miles long and made of three-foot-wide steel pip@ould stretch from Canada’s
tar sands mining region through Montana and SouatkoEa to southern Nebraska.
The applicant, TC Energy (formerly TransCanada) ld/duild the pipeline in an
approximately 110-foot-wide construction right ohyy the permanent right of
way for most stretches of the pipeline route wdaddb0 feet. The project would
cross approximately 47 miles of federal lands adstened by the Bureau of Land
Management, including at the U.S.-Canada bordessang.

86. Keystone XL would import Canadian tar sands aneérothude oll
from Hardisty in Alberta, Canada to Steele CitypNeska. In Steele City,
Keystone XL would connect to TC Energy’s existinggiine network, which
serves refineries and export terminals on the Galst. Connecting Keystone XL

to the existing network would allow TC Energy tovaas many as 830,000
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additional barrels (about 35 million gallons) ofide oil from Canada to the Gulf
Coast every day. If TC Energy receives a waivaperate the pipeline at higher
pressure, capacity could increase to 900,000 Isgpexlday. Keystone XL would
be one of the largest oil pipelines ever builtha tUnited States.

87. There is no requirement that gasoline and othestfed products
made from Keystone XL's oil be sold on U.S. markatsd most of the refined
product would likely be exported to other countries

88. Keystone XL would increase the extraction, trangpefining, and
burning of oil derived from tar sands, one of tiéiest and most destructive fuels
on our planet. Tar sands crude oil—also known lesamids crude oil, bitumen, or
Western Canadian Sedimentary Basin crude oil—isnemonventional petroleum
source that is mined from a mixture of sand ang gladerlying the boreal forests
and wetlands of Alberta, Canada.

89. Tar sands crude oil is not extracted from the gddike other types of
oil. Instead, it is mined using either open pit mgor in-situ drilling, two methods
that are energy intensive and cause significardaradrwater pollution and
deforestation.

90. The mining, processing, refining, and end-use Imgyoif tar sands
also generates large amounts of carbon dioxidetret greenhouse gases that

contribute to climate change. During the NEPA pssc®er Keystone XL, the State

34



Case 4:19-cv-00044-BMM Document 1 Filed 07/01/19 Page 36 of 61

Department and the EPA both concluded that lifecgceenhouse gas pollution
from tar sands is much higher—about 17%—than tioau fother forms of crude
oil.

91. The significant greenhouse gas emissions enablépstone XL
would exacerbate climate change, one of the pretmmiienvironmental crises of
our age. The extraction and burning of fossil fueleanges in land use (such as
deforestation), and other processes associatecootlation growth and
industrialization are causing the Earth’s tempesata rise and its climate to
change.

92. According to the National Oceanic and Atmosphemtmnistration,
the last five years were the hottest on recordhétigurface temperatures cause a
wide range of human and ecological harms, includie@rlevel rise, coastal
flooding, heat waves, increased risk of strongeribanes and extreme weather,
increased risk of wildfires, water shortages, sgpeeixtinction, habitat destruction,
and shifting disease pathways.

93. The transportation of tar sands crude oil throunghKeystone XL
pipeline also poses other serious threats to humeahh and the environment,
particularly waterways. Oil pipelines routinely keand spill oil, and diluted
bitumen, or “dilbit,” is extremely difficult to ckn up after a spill—much more so

than conventional crude oils. The chemicals usatiltwe the bitumen can
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vaporize into air or dissolve into water, leavirghlmd the heavy bitumen. Because
it does not readily biodegrade and is incredibcweus and sticky, bitumen is
nearly impossible to remove from the natural ernvinent, where it persistently
lingers as a source of oil pollution.

94. Two dilbit spills from pipelines have highlightedw costly and
damaging such spills can be. A 2010 tar sands ariidgill in Michigan’s
Kalamazoo River led to a more than $1.2 billiorackep effort, the most expensive
oil pipeline cleanup in U.S. history. A 2013 spillMayflower, Arkansas
contaminated an entire neighborhood and causedsxé&health problems for
residents, including headaches, nausea, fatigsebheeds, bowel issues, and
breathing problems.

95. Problems with a Keystone XL predecessor also ovameldoperated
by TC Energy, the Keystone | pipeline, underscheesignificant spill risks
associated with crude oil pipelines. When it begfaipping oil through Keystone |
in June 2010, TC Energy claimed that “[clonstruttamd operation of the
Keystone Pipeline system will continue to meetxareed world class safety and
environmental standards.” But in its first yeaiopkration alone, Keystone |
leaked at least 14 times and was temporarily sbwihdoy U.S. authorities.
Canadian authorities recorded more than 20 spillisceher accidents between

June 2010 and July 2011. In April 2016, Keystospilled 16,800 gallons; and in
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November 2017, spilled another 210,000 gallonsh®bdthese major spills
occurred in South Dakota.

96. Spills from Keystone XL could be particularly hauhbecause they
threaten aquifers that serve as the main or soles®f drinking and irrigation
water for many people. The proposed route desciibdtke State Department’s
2014 analysis would cross parts of the NortherrhHRtains Aquifer in South
Dakota and Nebraska, including the Northern Gréah® Aquifer System that
supplies communities in eastern Montana and thdl&@ga&quifer that supplies
most of Nebraska'’s drinking and irrigation wateneTOgallala is the United
States’ largest freshwater aquifer. As developraedtclimate change increase
competition for and stress on water supplies, ptwtg our freshwater aquifers
will become ever more important. Keystone XL wotlideaten these aquifers
directly and threaten surface waters that are hgdically connected to the
aquifers.

97. Keystone XL'’s construction would also harm rivensl avetlands and
threaten human health and welfare. The State Depatts 2014 EIS found that
the proposed route would cross more than one thduseers and streams and
more than three hundred acres of wetlands. Usingdrdal directional drilling,
TC Energy would drill tunnels under the largesers; which include the

Yellowstone, Missouri, Milk, Frenchman, CheyennadBWhite, Elkhorn, and
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Platte Rivers. With horizontal directional drillimgossings, the project would use
drilling mud, or fracking fluid, to drill underndathe waterways.

98. Horizontal directional drilling presents a threétfoac-out,” which
occurs when pressurized fluids and drilling lubnitsaescape the active bore,
migrate up through the soils, and come to the saréd or near the construction
site or in the waterbody.

99. TC Energy would use an “open cut” method—excavadirigench in
the streambed while water is flowing—to cross natlser streams and rivers. In
larger waterways, TC Energy would place constrmcéiquipment in the channel.
These activities will increase sediment pollutiowl @ahe risk of oil spills in waters
that support fish and other wildlife and that peoglong the proposed route use for
drinking, recreation, and agriculture.

100. Construction in wetlands would be particularly dging. Keystone
XL would cut a 75-to-110-foot-wide path through iaetls along the proposed
route. For comparison, Interstate 15 in centrabGFalls is approximately 115
feet wide. Construction in wetlands can damagedmstioy precious wildlife
habitat, including foraging, nesting, spawning ireg and resting sites for
migratory birds. It can also damage and destroytitand plants that influence

water chemistry and trap sediments and other @witaf harming water quality.
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101. According to the State Department’s 2014 analys&s construction
of the project would impact a total of 11,599 acmesluding approximately 128
acres of herbaceous wetlands, 53 acres of scruib-stetlands, 7 acres of forested
wetlands, and 74 acres of riverine and open wagdlands; and the operation of
the pipeline woulgermanently affect an estimated 55 acres of herbaceous
wetlands, 23 acres of scrub-shrub wetlands, 5 adresested wetlands, and 38
acres of riverine and open-water wetlands.

102. The project will require the construction of apgroately 21 new
pump stations, 55 new mainline valves, and hundoédsles of new power lines,
as well as permanent and temporary access roads.

The State Department’s Approval of Keystone XL

103. In September 2008, TC Energy submitted an appbicdb the State
Department pursuant to Executive Order 13,337 fppr@val of a cross-border
permit for the proposed Keystone XL pipeline.

104. Because Executive Order 13,337 requires the Stapafment to
determine whether the project “would serve theamal interest,” the State
Department acted as the lead agency in the Key3tbi¢EPA process—as it had
done for most, if not all, cross-border projectecsi 1968. The Corps elected to

participate as a cooperating agency in preparatidine EIS because the project
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requires authorization under section 404 of the C\/Aross many of the
approximately 1,073 waterways along its path.

105. In January 2012, the State Department denied ittepkermit
application. TC Energy subsequently reapplied foross-border permit on May 4,
2012, but constructed the southern segment of KegsKL as a separate project
called the Gulf Coast Pipeline, which is now opersl.

106. In January 2014, the State Department publishada Supplemental
Environmental Impact Statement for Keystone XL (‘2EIS”).

107. In November 2015, citing the project’s climate irofsaand other
significant threats to human health and the enwvivemt, the State Department
found that Keystone XL was contrary to the natiantrest and denied TC
Energy’s application for a cross-border permit.

108. On January 24, 2017, President Trump issued ademashl
memorandum inviting TC Energy to reapply for a srbsrder permit and
directing the State Department to make a permitiegjsion within 60 days of TC
Energy’s submission. TC Energy subsequently subchd@tnew application.

109. On March 23, 2017, the State Department foundKlegistone XL
“would serve the national interest” and issued T@Hgy a cross-border permit. In
issuing the permit, the State Department reliether2014 EIS to comply with

NEPA.
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110. On March 30, 2017, Plaintiffs in the instant calallenged the State
Department’s approval of Keystone XL as violatingM, the ESA, and the APA.
See Complaint,N. Plains Res. Council v. Shannon, 17-cv-31-GF-BMM (D.

Mont.), ECF No. 1. In orders dated August 15 angdyaber 8, 2018, this Court
held that the State Department violated NEPA ardABRA by failing to evaluate
new information regarding the impacts of Keystorie Xcluding the newly
approved route in Nebraska, changes in oil markatgstone XL's climate change
Impacts, and the impacts of tar sands oil spilis waterways, and by discarding
its prior factual findings on climate change tosoif its change in course on the
cross-border permit. Partial Summ. J. Order ReggrtiEPA Compliance, ECF
No. 202; Order, ECF No. 211. The Court also fourat the State Department and
the U.S. Fish and Wildlife Service violated the E®Afailing to adequately
evaluate oll spills. Order, ECF No. 211. The Coatated the State Department’s
Record of Decision, remanded to the State Depattfoepreparation of a
supplemental EIS, and enjoined project constructihn

111. On March 29, 2019, while the Court’s decisions wareappeal to the
Ninth Circuit Court of Appeals, President Trumpuied a new cross-border permit
for Keystone XL in an effort to circumvent this Gts ruling. On June 7, 2019,
the Ninth Circuit dismissed the case as moot, eactte Court’'s opinions, and

dissolved the injunction.
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112. Upon information and belief, the State Departmsaintinuing to
prepare a supplemental EIS that will address tlieielecies identified by this
Court and that will be used to support the Bureduaod Management’s pending
decision on the project’s right-of-way permits neg@dinder the Mineral Leasing
Act, 30 U.S.C. § 185, and the Corps’ pending denisin the project’s crossing of
the Missouri River pursuant to section 14 of thee®s and Harbors Act, 33 U.S.C.
§ 408 (“section 408 Permit”).

The Corps’ Approval of Keystone XL

113. Although the supplemental EIS process is ongoimg Qorps has
already approved (or determined that no approvagcessary for) the majority, if
not all, of Keystone XL’'s water crossings, excdy Missouri River crossing,
using NWP 12.

114. On May 25, 2017, TC Energy submitted three PCNle&dCorps’
Omaha district office requesting verification foetuse of NWP 12 to construct
and operate the Keystone XL pipeline in U.S. waitetdontana, South Dakota,
and Nebraska, each discussed further below. TheshR@itate that Keystone XL
would cros212 waterbodies and 32 wetlands in Nebraska, 182rb@dies and

41 wetlands in South Dakota, and 194 waterbodid@nvetlands in Montana,
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for a total ofat least 688 jurisdictional waterways (588 waterbodies add 1
wetlandsY:

115. Upon information and belief, the Corps has alrgaelynitted the
majority of these Keystone XL water crossings—paygsall of them except the
Missouri River crossing in Montana—through its esce of NWP 12 and/or
project verifications or other approvals.

116. The Corps took these actions withewsr analyzing Keystone XL'’s
direct, indirect, or cumulative effects under NEf@4g., the risks or impacts of
pipeline oil spills into waterways), either uposuance of NWP 12 or upon
verification of the PCNs. As set forth above, tikydNEPA document the Corps
relies on for its approval of all NWP 12 activitieationwide is the NWP 12 EA.

117. Although the Corps was a cooperating agency irstaée
Department’s preparation of the 2014 EIS for KegstXL, the Corps’
verifications do not purport to rely on that documné&ee, e.g., 82 Fed. Reg. at
1861 (explaining that project verifications do nequire any NEPA
documentation because the Corps fulfills its NEPAgations upon issuance of
the NWP). Indeed, the Corps did not rescind its NVZRverifications for Keystone

XL following this Court’s order finding the Stateepartment EIS inadequate. In

> The 2014 EIS estimates that the project wouldscapproximately 1,073
waterways in Montana, South Dakota, and Nebraska.réason for the
discrepancy between these two numbers is unclear.
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any case, to the extent the verifications did cglythe 2014 EIS, the 2014 EIS
failed to adequately address the adverse individondlcumulative effects of
hundreds of water crossings for the project, astead stated that such review
would happen as part of the NWP 12 process.

118. The Corps also failed to evaluate the adversetsftdcapproving
many hundreds of water crossings along the Keyskhneute, as required by
section 404(e) of the CWA and NWP 12 itself.

119. The PCNs demonstrate that numerous parts of Kegysthrhave
multiple water crossings very close to each othéhé same watersheds, often on
the same waterbodies or in various tributariehiefsame waterbody. For example,
in approximately one mile, from milepost 111.44vibepost 112.64 of the
proposed pipeline in Montana, there are six pigetirossings of “Unnamed
Tributary to Shade Creek.” There are countlessrakamples of areas with high
densities of water crossingee, e.g., milepost 425 (8 crossings of Narcelle Creek
within one mile in South Dakota); milepost 775 (8ssings within a mile in
Nebraska). Nowhere does the Cogpar perform a project-level analysis to
determine whether the pipeline’s numerous watessings would have more than
a minimal adverse effect on the environment atso@je (e.g., either at the stream,

watershed, state-wide, or regional scale).
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120. Because Keystone XL is proceedimgder NWP 12, there was no
public notice or opportunity for involvement upo® Energy’s submission of the
PCNs or the Corps’ evaluation or verification of fRCNs, nor were the PCNs
made available to the public. Plaintiffs learnedha&se PCNs by submitting
requests to the Corps under the Freedom of Infooma¥ct.

121. Although there was no public notice or commentgekassociated
with these PCN<Rlaintiffs submitted a letter in August 2017 arguthat it is
unlawful to approve Keystone XL under NWP 12 beeaig project will have
more than minimal adverse environmental effecgingrthe Corps to initiate an
individual section 404 process for Keystone XL, aaguesting a public hearing.

122. The Corps responded on September 14, 2017, confirthiat it was
processing Keystone XL under NWP 12 and that ndigpblkearing was planned.
The Corps had previously denied requests for puigaring upon issuance of
NWP 12, so there was no public hearing at eitregesbf review.

Montana

123. According to TC Energy, a PCN was required in Maoatéor three
reasons: (1) the pipeline would cross the YellowstRiver; (2) the pipeline would
cross the Missouri River; and (3) species listedeurthe ESA “might be affected”

by the project.
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124. The Montana PCN indicates thi&gystone XL would cross 27
wetlands (25 palustrine emergent wetlands and@spale scrub shrub wetlands)
and 194 waterbodies (19 perennial waterbodiesnteBmittent waterbodies, 110
ephemeral waterbodies, and 10 seasonal waterbadliglntana

125. On September 8, 2017, the Corps issued a verdicétir Keystone
XL'’s crossing of the Yellowstone River. AlthoughetPCN and “Memorandum for
the Record” accompanying the verification acknogkethat the project would
affect 221 aquatic resource crossingthm statethe verification is limited to the
Yellowstone River crossing. Thus, the verificatfaried to evaluate the individual
or cumulative effects of any water crossings in k4oa other than the
Yellowstone River, including how far apart the otheossings are from each
other, or whether they are “separate and disthmétead, the verification states
that cumulative effects were already evaluatethén2014 EIS, the Corps’ NWP
12 EA, and the Omaha Supplemental Decision DocufoeM™WP 12,

126. Upon information and belief, the Corps’ positiorpagprs to be that
the “non-PCN” water crossings are tacitly permittgodNWP 12 without needing
to be included in the verification, as the verifioa and Memorandum for the
Record are limited to the Yellowstone River crogsin

127. Upon information and belief, the Corps has notigsted a

verification for the Missouri River crossing becaulke Corps must wait until it
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makes a decision on the section 408 permit, whashriot yet occurred; however,
the Corps has apparently approved all other watessgs in Montana.

South Dakota

128. According to TC Energy, a PCN was required in Sddlkota for
two reasons: (1) the pipeline would cross the ChegeRiver; and (2) species
listed under the ESA “might be affected” by thejpob.

129. The South Dakota PCN indicates that Keystone XLIld/gtoss 41
wetlands (40 palustrine emergent wetlands anduspale scrub shrub wetland)
and 182 waterbodies (24 perennial waterbodiespt®mittent waterbodies, 86
ephemeral waterbodies, and 3 seasonal waterbadi8suth Dakota.

130. On August 4, 2017, the Army Corps issued a vetibeafor the
Cheyenne River crossing, which authorizes constmucif a bridge in Meade
County. Although the PCN and “Memorandum for thedtd” accompanying the
verification acknowledge that the project wouldeatf223 aquatic resource
crossings in the state, the verification is limitedhe Cheyenne River crossing.
That verification failed to evaluate the individwalcumulative effects of any
water crossings in South Dakota other than the @tmay River, including how far
apart they are from each other, or whether theysmarate and distant.” Instead,

the verification states that cumulative effectsevaiready evaluated in the 2014
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EIS, the Corps’ NWP 12 EA, and the Omaha Suppleah@&recision Document
for NWP 12.

131. Upon information and belief, the Corps’ positiorpaprs to be that
the “non-PCN” water crossings are tacitly permitbgdNWP 12 without the need
to be included in the verification, as the verifioa and Memorandum for the
Record are limited to the Cheyenne River crossing.

Nebraska

132. According to TC Energy, a PCN was required in Nskaafor three
reasons: (1) the pipeline would cross the NiobRivar; (2) the pipeline would
cross the Platte River; and (3) species listed wtndeESA “might be affected” by
the project.

133. The Nebraska PCN states that TC Energy’s prefeaet in
Nebraska would cross 32 wetlands (27 emergent fpialeisvetlands and 5
palustrine forested wetlands) and 212 waterbo@@gpérennial waterbodies, 59
intermittent waterbodies, 110 ephemeral waterbodiepen waterbody, 1 man-
made open water, and 3 man-made ditches).

134. On June 22, 2017, the Corps sent TC Energy a &#éng that
because the project would userizontal directional drillingo cross under the
Niobrara and Platte Rivers in Nebraska, “the pitojalt not involve a regulated

discharge of dredged or fill material under Sectdod of the Clean Water Act . . .
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[and therefore] the activity is not subject to Depeent of the Army (DA)
regulatory authorities and no permit pursuant tctiSe 404 is required from the
U.S. Army Corps of Engineers.”

135. The letter implies that TC Energy could begin cangtng Keystone
XL through all waterways in Nebraska pursuant to N¥2 without awaiting
Corps verification or undergoing any project-lerehimal adverse effects review
from the district engineers.

136. In November 2017, the Nebraska Public Service Casion
approved the Keystone XL Mainline Alternative Rqutdich differs from TC
Energy’s preferred route—the route described by2@iE/ Nebraska PCN.

137. On November 22, 2017, the Corps sent TC Energttex le
recognizing that the Mainline Alternative Routellfovs the same path into
Nebraska and across the Niobrara River, but des/edst, crossing the Platte River
in a new location.” Thus, the Corps concluded that‘deviations from the
original plans and specifications of this projeatilcl require additional
authorizations from this officelJpon information and belief, this letter pertains
only to the section of the route where the Mainkternative Route deviates from
the preferred route, but did not change the Cgrpsition of June 22, 2017 (i.e.,
that no permit or verification is required) withspect to the portion of the

preferred route in Nebraska.

49



Case 4:19-cv-00044-BMM Document 1 Filed 07/01/19 Page 51 of 61

138. Upon information and belief, TC Energy has not sititea a revised
PCN for the Mainline Alternative Route in Nebraskar has the Corps requested
any additional information from TC Energy.

FIRST CLAIM FOR RELIEF
The Corps’ reissuance of NWP 12 violated the Natiai Environmental Policy
Act, 42 U.S.C. 88 4321 et seq., applicable regulatis, and the Administrative
Procedure Act, 5 U.S.C. 8§ 701-706

139. Plaintiffs reallege, as if fully set forth heregach and every
allegation contained in the preceding paragraphs.

140. The Corps’ reissuance of NWP 12 was a major fedartadbn that
requires compliance with NEP&ee 42 U.S.C. § 4332(2)(C).

141. The Corps issued an EA/FONSI for its reissuanddWP 12, which
constitutes the Corps’ only NEPA document for amested 11,500 projects per
year using NWP 12 nationwide. The Corps will n&gare any further NEPA
analysis for individual projects that are permitbecauthorized by NWP 12.

142. The Corps’ EA violated NEPA by failing to take tregjuisite hard
look at the significant direct, indirect, and cuatite environmental effects of
reissuing NWP 12 (i.e., the impacts of projectswpted or authorized by NWP

12).See 40 C.F.R. 88 1502.1, 1502.16(a), (b), 1508.25(a)oAg other things, the

NWP 12 EA failed to adequately analyze:
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a. The risks and impacts of crude oil spills and |eflaés pipelines
approved by NWP 12, including but not limited tallspnto Corps
jurisdictional waterways and an examination ofihdaous types of
crude oil products transported by NWP 12 projent$their
respective properties, characteristics, environailemipacts, or spill
response requirements;

b.  The environmental impacts associated with the cocsbn and
maintenance of pipeline rights of way, both witaimd outside of
Corps jurisdictional waterways, including but niatited to the
permanent conversion of forested wetlands to layuatity wetlands,
forest fragmentation, habitat loss, erosion andhsextation, soil
nutrient loss, and aesthetic impairment;

C. The climate change impacts of NWP 12, includingrimitlimited to
the potential for increased lifecycle greenhouseagaissions
resulting from oil and gas pipelines approved by N¥2; and

d.  The cumulative impacts of NWP 12, including theeeté of multiple
uses of NWP 12 for the same pipeline within paléicwatersheds,
regions, or other sensitive areas; and the impdaither past, future,

and reasonably foreseeable projects.
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143. The Corps’ FONSI for NWP 12 was arbitrary and caputs, and fails
to make a convincing case that the impacts ofrigsNiWP 12 are not significant.
The environmental impacts associated with the Cogpssuance of NWP 12 are
“significant,” 40 C.F.R. § 1508.27, and thus thea@3oshould have prepared an
EIS.

144. By preparing an EA/FONSI rather than an EIS foNWP 12
reissuance, the Corps violated NEPA, 42 U.S.C.R83(C), and its
implementing regulations, including but not limited40 C.F.R. 8§ 1501.3,
1501.4, 1502.4, 1508.8, 1508.9, 1508.11, 15081i8,1808.27.

145. For the reasons set forth above, the Corps’ remsuaf NWP 12 was
inconsistent with NEPA and CEQ regulations. It &dsitrary and capricious, an
abuse of discretion, or otherwise not in accordavitte law, and contrary to the
APA. See5 U.S.C. § 706(2)(A).

SECOND CLAIM FOR RELIEF
The Corps’ reissuance of NWP 12 violated the Cleawater Act, 33 U.S.C.
8 1344(e), applicable regulations, and the Adminisdtive Procedure Act,
5U.S.C. 8§ 701-706

146. Plaintiffs reallege, as if fully set forth hereggach and every

allegation contained in the preceding paragraphs.

147. Section 404(e) of the CWA allows the Corps to idsiéPs only for

categories of projects that the agency determiaessimilar in nature, will cause
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only minimal adverse environmental effects wherigrared separately, and will
have only minimal cumulative adverse effect ongheironment.” 33 U.S.C.
8 1344(e)(1).

148. NWP 12 permits or authorizes the construction gretation of utility
lines and associated facilities that do not rasuihe loss of greater than a half-
acre of waters of the United States “for each sirggld complete project.” 82 Fed.
Reg. at 1985. However, NWP 12 defines “[s]ingle aomhplete linear project” as
“that portion of the total linear project . . . thiacludes all crossings of a single
water of the United Statése., a single waterbody) at a specific location.” 1d. at
2007 (emphasis added). The effect of this definitsto artificially treat each
water crossing along a proposed linear utility @ctjwhich often number in the
hundreds or thousands, as a “single and complejeqp that qualifies separately
under NWP 12.

149. There is no limit to the number of times that ag@rinear utility
project can use NWP 12, nor is there a total mamimumber of acres of waters
of the United States that a linear project can ichpdile still being authorized
under NWP 12.

150. NWP 12 relies on the discretion of division andrniis engineers to
ensure, on a project-by-project basis, that thigiaes will have no more than

minimal effectsSeeid. at 1885-86see also id. at 2004.
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151. However, this project-level review by Corps digtoc division
engineers fails to ensure projects permitted by NMYRvill have only minimal
adverse environmental effects because for manyost projects that proceed
under NWP 12, an applicant is not required to stianfCN or notify the Corps at
all, and thus the Corps does not have an oppoyttmigvaluate the adverse
environmental effects of those projects.

152. For those projects where a PCN is required, prég@l review by
Corps district or division engineers still failsg¢asure that the multiple water
crossings for projects permitted by NWP 12 will @anly minimal adverse
environmental effects, either individually or curaively, because the Corps never
considers the effects of multiple water crossimggsridividual linear projects.

153. In short, NWP 12 permits linear projects to useNN¥P numerous
times along a pipeline or utility route—even if ta@re high concentrations of
water crossings in specific areas—with no mechandsensure impacts would be
minimal. Thus, NWP 12 fails to ensure that projeicpermits “will cause only
minimal adverse environmental effects when perfarseparately, and will have
only minimal cumulative adverse effect on the emwment” as required by 33

U.S.C. § 1344(e)(1).
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THIRD CLAIM FOR RELIEF
The Corps’ issuance of NWP 12 verifications and otr approvals for
Keystone XL violated the Clean Water Act, 33 U.S.C§ 1344(e), applicable
regulations, the terms and conditions of NWP 12, ahthe Administrative
Procedure Act, 5 U.S.C. 88 701-706

154. Plaintiffs reallege, as if fully set forth hereggach and every
allegation contained in the preceding paragraphs.

155. On September 8, 2017, the Corps issued a verdcédir the
Keystone XL's crossing of the Yellowstone RivetMontana, which notified TC
Energy that construction of the project in U.S.avatmeets the terms and
conditions of NWP 12 and that the project is autteast to proceed under NWP 12.
Although the Montana PCN and Memorandum for theodR&accompanying the
verification acknowledge that the project wouldeatf221 aquatic resource
crossings in Montana, the verification is limitedthe Yellowstone River crossing.

156. On August 4, 2017 the Army Corps issued a verifcator the
Keystone XL Cheyenne River crossing, which autlesrizonstruction of a bridge
in Meade County, South Dakota, notifying TC Enetitggt construction of the
project in U.S. waters meets the terms and comditad NWP 12 and that the
project is authorized to proceed under NWP 12.&Alth the South Dakota PCN
and Memorandum for the Record accompanying théication letter

acknowledge that the project would affect 223 aguasource crossings in South

Dakota, the verification is limited to the CheyerRiger crossing.
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157. On June 22, 2017, the Corps sent a letter to TCgyretating that
because the project would uUsarizontal directional drillingo cross under the
Niobrara and Platte Rivers in Nebraska, “the prtojalt not involve a regulated
discharge of dredged or fill material under Secd0d of the Clean Water Act . . .
[and therefore] the activity is not subject to Depeent of the Army (DA)
regulatory authorities and no permit pursuant tctiSe 404 is required from the
U.S. Army Corps of Engineers.” The Corps failedtlwiress the other 242 aquatic
resource crossings identified in the Nebraska PCN.

158. The Yellowstone River verification, the CheyenngdRiverification,
and the June 22, 2017 letter approving Nebraskssitrgs are each final agency
action reviewable under the APA, 5 U.S.C. 88 7@§(2). In the alternative, the
verifications/letters constitute agency action wfidly withheld or unreasonably
delayed pursuantto 5 U.S.C. § 706(1), insofahay failed to evaluate the
adverse effects of crossings for “non-PCN” watersvay

159. Furthermore, the June 22, 2017 Nebraska lettebigary and
capricious insofar as it states the project in ldska does not involve fill in Corps
jurisdictional waters.

160. The Corps’ issuance of the verifications/lettexsaties section 404(e)
of the CWA, because the Corps approved a projegir@@ects) that have more

than minimal environmental effects.
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161. The Corps’ issuance of the verifications/lettexdates NWP 12
and/or its terms and conditions by failing to ewduthe project’s individual and
cumulative adverse effects, and failing to includée respective “District
Engineers’ Decision(s)” a determination that thenalative effects caused by all
of the crossings authorized by NWP would be no nioae@ minimal, either when
measured project-, state-, region-, or watershetvd2 Fed. Reg. at 2004-05.
This omission includes a consideration of bothaiesnd indirect effects
(including but not limited to the risks and impaotil spills into waterways), and
site-specific factordd. at 2005.

162. The Corps’ issuance of the verifications/lettersstitutes de facto or
implicit approvals of all non-PCN waterways lisiadhe PCNs, and violates NWP
12 and section 404(e) of the Clean Water Act f@raping those waterways
without evaluating their adverse environmental @ffe

163. Because the adverse environmental effects causall dfythe
project’s water crossings would be more than mihiikaystone XL is ineligible
for authorization under NWP 12 and the Corps’ veaifon of the project under
NWP 12 was unlawful. Instead, the Corps must evaltree project under the
individual section 404 permit process pursuant3dJ3S.C. § 1344(a) before the

project can proceed.
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164. For these reasons, the Corps’ verifications/appsavithe project
under NWP 12 are arbitrary and capricious andmattcordance with law and
must be set aside under the APA, 5 U.S.C. § 708)2)(

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request thast@iourt:

a) Declare the Corps’ issuance of NWP 12 in violabbithe
Administrative Procedure Act, the Clean Water Alog National
Environmental Policy Act, and applicable regulasipn

b) Remand NWP 12 to the Corps for compliance withNag&onal
Environmental Policy Act and the Clean Water Act;

c) Declare the Corps’ verifications and/or other appie of Keystone XL
pursuant to NWP 12 in violation of the AdministvaiProcedure Act, the
Clean Water Act, and NWP 12 and its terms and c¢oms;

d) Vacate all Corps verifications or other approvdl&eystone XL under
NWP 12,

e) Issue a preliminary and permanent injunction emgjrthe Corps from
using NWP 12 to authorize the construction of tlegy$€one XL pipeline
in waterbodies or wetlands, or otherwise verifyangapproving the
Keystone XL pipeline under NWP 12, and enjoin aciyvéies in

furtherance of pipeline construction;
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f) Award Plaintiffs their costs, expenses, and attgshiees under

applicable law; and

g) Provide for such other relief as the Court deerasguad appropriate.

Dated: July 1, 2019

Respectfully submitted,

/s/ Timothy M. Bechtold
Timothy M. Bechtold
Bechtold Law Firm, PLLC
P.O. Box 7051

Missoula, MT 59807
(406) 721-1435
tim@bechtoldlaw.net
Attorney for all Plaintiffs

/s/ Doug Hayes

Doug Hayesigro hac vice applicant)
/sl Eric Huber

Eric Huber pro hac vice applicant)
Sierra Club Environmental Law Program
1650 38th Street, Suite 102W
Boulder, CO 80301

(303) 449-5595
doug.hayes@sierraclub.org
eric.huber@sierraclub.org

Attorneys for Serra Club and Northern
Plains Resour ce Council

/s/ Jaclyn H. Prange

Jaclyn H. Prangep(o hac vice applicant)
/sl Cecilia D. Seqal

Cecilia D. Segalfro hac vice applicant)
Natural Resources Defense Council
111 Sutter Street, Floor 21

San Francisco, CA 94104

(415) 875-6100

jprange@nrdc.org
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csegal@nrdc.org
Attorneys for Bold Alliance and Natural
Resour ces Defense Council

/sl Jared Margolis

Jared Margolisgro hac vice applicant)
/sl Amy R. Atwood

Amy R. Atwood pro hac vice applicant)
Center for Biological Diversity

P.O. Box 11374

Portland, OR 97211

(503) 283-5474
jmargolis@biologicaldiversity.org
atwood@biologicaldiversity.org
Attorneys for Center for Biological Diversity
and Friends of the Earth
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