he Louisiana Public Records

Law (LPRL), La. R.S. 44:1, et

seq., provides a useful addition

to almost any Louisiana law-
yer’s toolbox. Lawyers invoke the LPRL
in widely varied contexts to discover how
the government is affecting their clients.
Business attorneys for clients in regulat-
ed industries, criminal defense attorneys
searching for exculpatory information,
lawyers for landowners with zoning con-
cerns, these and many others routinely
and profitably use the LPRL. For litiga-
tion attorneys, the LPRL provides a valu-
able adjunct to traditional discovery —
they need not show relevance nor endure
the extended delays of the discovery pro-
cess to obtain information.

The LPRL’s Purpose and
Construction

Louisiana’s Constitution guarantees
the right to inspect public records,' and
the LPRL implements this right. Under
the LPRL, “any person of the age of ma-
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jority may inspect, copy, or reproduce
any public record,”? and “any person may
obtain a copy or reproduction of any pub-
lic record.” The LPRL makes it a crimi-
nal offense for a public record custodian
to violate the law or for a third party to
participate in such a violation.* Because
it reflects an important public policy, “the
Public Records Act should be construed
liberally, and any doubt must be resolved
in favor of the right of access.”

Who Must Retain and
Produce Records?

The LPRL charges “custodians” with
retaining and producing public records.®
The LPRL says “the word ‘custodian’
means the public official or head of any
public body” that has custody or control
of a public record, or the official’s des-
ignated representative.” The term “public
body” includes “any . . . instrumental-
ity of state, parish, or municipal govern-
ment, including a public or quasi-public
nonprofit corporation designated as an
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entity to perform a governmental or pro-
prietary function.”®

What Is a Public Record?

The LPRL’s definition for the term
“public records” covers most public in-
formation, regardless of the media on
which it has been stored.® According to
the 1st Circuit, the “Public Records Law
covers virtually every kind of material or
information which is recorded for some
use in the performance of any public
function.”°

Despite the broad definition for “pub-
lic records,” multiple exceptions and ex-
emptions to LPRL coverage exist, both
within the LPRL itself and in other stat-
utes. The Legislature has collected and
listed within one section of the LPRL the
exceptions and exemptions contained in
other statutory material.*?

Characterization as a “public” record
depends more on the record’s use and
purpose than the medium or method of
its transmission or storage. The Attorney



General has said that emails of a personal
nature, unrelated to public business, are
not public records even though sent on
a public email account.’* On the other
hand, when public officials conduct of-
ficial business using private email serv-
ers, the LPRL may apply.t* The Supreme
Court has said that, where personal
emails sent and received by a public em-
ployee at work became the subject of au-
dits conducted on his employer’s email
system, their “use” in the audits made the
personal emails public records.®

The fact that a public body uses a pri-
vate firm to carry out some of its public
responsibilities does not necessarily pro-
tect the resulting records. Where public
bodies have hired private entities to per-
form their functions,’® or where private
entities have received public funds,'” the
resulting records have been subject to
production.

Retention Requirements for
Public Bodies

The LPRL generally prohibits a cus-
todian from disposing of public records
for three years from creation.’® The State
Archivist may establish retention sched-
ules for specified records that deviate
from this three-year default period.’® The
LPRL itself creates special retention peri-
ods for some records.?® Custodians must
retain other records, such as conveyance
and mortgage records, permanently.?

Production Requirements
for Public Bodies

Under the LPRL, a custodian must
“present any public record to any person
of the age of majority who so requests.”?
The custodian “shall make no inquiry of
any person who applies for a public re-
cord, except an inquiry as to the age and
identification of the person.”?

The custodian may require the re-
questing person to sign a register,* but
the custodian may not “review, exam-
ine or scrutinize any copy, photograph,
or memoranda in the possession of any
such person.”? The custodian also may
not discourage public records requests by
making conditions difficult or uncomfort-

able for the requester.2¢ Examinations oc-
cur during regular business hours, unless
the custodian agrees to another time.?

A requesting person ordinarily has the
right to inspect records and to make his
or her own copies or to have the custodi-
an provide copies.® Requesters have the
right to obtain their copies in electronic
format.?

Local bodies may collect “reason-
able” fees for making copies, which
fees may vary between local bodies.®
The state commissioner of administra-
tion maintains a uniform fee schedule for
state agencies.®!

Custodians ordinarily may not charge
requesters for examining records or mak-
ing their own copies.®> Absent a court
order, custodians may not charge for
reviewing records to decide whether re-
cords are subject to disclosure.®®

Custodians need not create new re-
cords that do not already exist. For ex-
ample, a custodian need not compile lists
of information extracted from existing
records.®

Ordinarily, custodians must segregate
requested records for inspection from
other records,® and they may withhold
from the production any nonpublic mate-
rial.*® However, if segregating the record
would be unreasonably burdensome or
expensive, or if the custodian already
maintains the record in a fashion that
makes it readily identifiable, the official
may say so in writing and direct the re-
quester to the record’s location.*”

Requesters may not make such bur-
densome demands for access and cop-
ies that they interfere with execution of
a custodian’s duties. However, the cus-
todian bears the burden to justify any
limitation on a requester’s right to view
records or obtain copies.® Moreover, the
cumulative effect of existing or possible
future requests by other persons should
not be a factor in determining whether a
particular request is burdensome.®

If a public official receives a request
for a record over which he does not have
“custody or control,” the official must
“promptly certify this in writing.”* The
certificate must “state in detail . . . the
reason for the absence of the record . . .
its location, what person then has custody
... and the manner and method in which,

and the exact time at which, it was taken
from his custody or control.”*

The fact that an official lacks physi-
cal possession of a record does not mean
that the official does not have “custody or
control” that requires production. A cus-
todian may not avoid its responsibility
to control public records by transferring
physical possession to a private entity.*?

Mechanics of Making a
Request

The LPRL prescribes no particular
format for requests. The enforcement
provisions let a requestor sue to enforce
“his in-person, written, or electronic re-
quest.”* However, one court has said
that to bring an enforcement action the
requester must have presented a writ-
ten or electronic request that adequately
identifies both the requester and the re-
cords at issue.** Multiple cases recognize
the right to make requests for copies by
mail.*®

Time Delays for Production
and Remedies for
Enforcement

The LPRL says that a custodian must
“immediately” present any public records
not then in “active use” upon request.*® If
the record is unavailable because it is in
“active use,” the custodian must prompt-
ly certify this in writing and fix a day and
hour within three business days when the
requester may access the record.*

If the custodian questions whether the
record is subject to production, he or she
has three business days from the receipt
of a written request to consider and then
to respond in writing with his or her posi-
tion.* The custodian must provide writ-
ten reasons for the determination, includ-
ing the legal basis for a finding that the
record is exempt.*

Although the LPRL says that the
custodian must provide a determina-
tion within three business days, it, in
effect, allows five. Under the enforce-
ment provisions, a requester may sue to
obtain documents if production has been
“denied.”™® Denial consists either in a
determination, or in the passage of five
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business days without the custodian hav-
ing provided either a written determina-
tion or an estimate of the time necessary
to collect, segregate, redact, examine or
review the request.®

In an LPRL enforcement suit, a re-
quester may seek mandamus, injunctive
relief, declaratory relief, attorney’s fees,
costs and damages.®? The requester must
sue in the parish where the custodian’s
office is located,® and the court must try
the suit by preference using summary
procedure.> The court reviews the cus-
todian’s determination de novo, and the
custodian bears the burden to justify
withholding records.® A requester who
prevails in such a suit “shall be awarded
reasonable attorney’s fees and other costs
of litigation;” where the request prevails
only in part, the court has discretion to
award reasonable attorney’s fees.*

The LPRL lets requesters recover ac-
tual damages caused by an arbitrary and
capricious denial of access or an unrea-
sonable or arbitrary failure to respond
timely.” An untimely response, if unrea-
sonable or arbitrary, also may justify a
discretionary award of civil penalties up
to $100 per day.%®

Conclusion

The LPRL provides a powerful vehicle
for citizens to enforce their right to monitor
those who govern them. Legal practitio-
ners will find it worthwhile to obtain and
maintain a ready familiarity with its terms.
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