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Foreword

As the District of Columbia's Attorney General, | am acutely aware of how the current divisive and hyper-partisan
national political climate has impacted student borrowers. Addressing the student loan crisis should not be about
pitting those who have outstanding loans versus those who have paid their loans off. Rather, we need to candidly
and in good faith address the adverse impacts that escalating costs of higher education and debilitating levels of

debt have on individuals, families, and communities.

In the District of Columbia, we are not immune from the tremendous burdens that outstanding student loan
balances can create. DC residents have the highest average student loan debt in the country. Approximately 20
percent of District residents owe outstanding amounts on the loans they took out to fund their educations. We
witness firsthand how much student loan debt exacerbates preexisting economic and racial disparities. We see
how crushing student debt obligations impact DC residents’ ability to save for retirement, buy a home, pay for

childcare, or meet other essential needs.

The return to repayment this Fall is going to be difficult for everyone—obviously for borrowers who cannot
afford their payments, but also for borrowers who will have to rework their budgets to be able to afford their
loan payments. Given the impact of the COVID-19 pandemic, many borrowers will be making their very first

repayments, and may be confused about what their rights and responsibilities are.

The following papers shed light on challenges borrowers are facing when payments resume, and we are fully
committed to working with the Administration and with organizations like the Student Borrower Protection
Center to ensure that borrowers have access to the critical information and resources necessary to know their
rights and address their student loan debts. We will continue our mission to safeguard the rights and interests
of student loan borrowers here in the District of Columbia and across the country, including through vigilant and
aggressive enforcement of our consumer protection law, and holding servicers accountable should they fail to

treat borrowers legally and fairly.
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Introduction

After a three-and-a-half-year-long hiatus, the U.S. Department of Education began charging interest to student
loan borrowers last month. The government'’s student loan debt collection machine resumed sending bills and
will gradually ramp up penalties over the next year for borrowers who cannot pay. The next 12 months mark the
end of an extraordinary experiment—the federal government'’s willingness to use the policy levers that determine

families’ financial obligations to maximize economic stability and preserve household wealth.

Sadly, this experiment will conclude without the sweeping structural changes to the student loan system once
promised by President Biden. The right-wing majority on the U.S. Supreme Court blocked an historic effort to
cancel the debts in full for more than 20 million student loan borrowers and substantially reduce loan balances
for tens of millions more. The effects of this policy would have been life-changing for those who benefited. They
would also have had an important second-order effect on the student loan system—vastly shrinking the portfolio

of loans that would have been forced to re-enter repayment.

Instead, the student loan system is struggling under the weight of the extraordinary task ahead. Many borrowers
report hours-long waits to receive basic support from the student loan servicers hired by the government to
manage borrowers’ student loan accounts and administer the transition back into repayment. The government
itself acknowledges that as many as half of all borrowers who attempt to contact their loan servicer give up
before getting help. Those fortunate enough to reach someone on the phone report receiving bad or conflicting
information. Others describe long wait times for paperwork to be processed, lost documents, and endless red

tape.

Taken together, the problems that have surfaced in the first weeks since the conclusion of the payment pause
are cause for alarm—particularly for the millions of borrowers who still have a right to have their debts cancelled

through programs that pre-date the broad debt relief initiative struck down by the Supreme Court.

Returning to repayment without delivering debt cancellation is a fool's errand. The following papers, written by
some of the smartest student loan lawyers and advocates in the country, make the compelling case that the
return to repayment will be disastrous for millions of borrowers who in the wake of a global pandemic do not

have the financial resilience to absorb this resurgent obligation.

Three years ago, we published a series of papers by many of the same authors, making an urgent case to use the



DELIVERING DISTRESS | INTRODUCTION 2023

full weight of the law to deliver debt relief to as many people as possible, as quickly as possible. Two years ago,
we revisited these proposals and urged the Biden Administration to finish the job. Today, we are proud to report
that the ideas, plans, and actions first outlined in 2020 have delivered the promise of total debt cancellation for
nearly 3.6 million people—debt relief that remains a binding commitment from the government, untouched by the

Supreme Court.

When a private-sector loan servicer, hired by the federal government, elects to send bills to borrowers rather
than executing on these borrowers' right to debt cancellation, it may be acting unlawfully. Here, servicers'
motives may be purely financial: identifying eligible borrowers and offering the support and customer service
necessary to deliver debt relief is costly. But this is a core part of the job of a servicer. The student loan servicing
industry cannot be allowed to enrich itself at the expense of millions of people with a right to have their debts

cancelled.

In the weeks to come, state and federal lawmakers, state and federal consumer protection officials, and the
student loan industry will have to address the mounting evidence of mismanagement and abuse that have
plagued the restart of loan payments. They will have to reckon with the financial injury that returning payment
obligations cause to millions of borrowers. The following collection of papers offers damning evidence that

supports bold action to protect borrowers.
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Background

When Congress passed the first of the modern Income-Driven Repayment (IDR) plans in 1992, it made a promise
to borrowers that federal student loan payments would be affordable, and that through eventual cancellation,
student loans would not be a lifetime burden. Even the current Administration now acknowledges' the IDR plans

of the past two decades have failed to deliver on that promise.

Prior to a series of emergency executive actions taken by the Biden Administration, data from the U.S.
Department of Education (ED) revealed that, as of early 2021, only 32 IDR borrowers had successfully cancelled
their loans,? even though 4.4 million borrowers had been in repayment for 20 years or longer.® A year later,

a scorching report by the U.S. Government Accountability Office (GAO) revealed that the number had only

increased to 132 borrowers.*

The historical failures of IDR are several-fold. For one, for many borrowers who are struggling to make ends meet,
IDR payments are not, in fact, affordable.® Secondly, many borrowers who could take advantage of IDR have had
trouble accessing these plans, especially in the long term, due to poor and often abusive servicing practices.® In
fact, according to research by JP Morgan Chase, those who need IDR the most are the least likely to be enrolled

in IDR/

Finally, the duration and the all-or-nothing structure of IDR cancellation after 20 or 25 years is psychologically
and financially overwhelming—particularly for borrowers with relatively low balances. After years of jumping
through bureaucratic hoops and struggling to make payments, many low-income borrowers have historically

seen their balances grow ever larger.? While the Administration’s

Prior to a series of emer- changes will prevent borrowers' balances from growing in the future—
gency executive actions if these borrowers are able to access the new IDR program—for
taken by the Biden
Administration, data from
the U.S. Department of

borrowers who have been in repayment for many years, the damage
has been done. More than just feeling hopeless, the result is financially
Education (ED) revealed devastating if the borrower defaults and faces seizure of wages or public

that, as of early 2021, only benefits to repay a far higher balance than when they started.
32 IDR borrowers had
successfully cancelled As the Administration noted both in its IDR Notice of Proposed

their loans. Rulemaking (NPRM) and in the preamble to the final rule, 63 percent

10
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of borrowers in default had original loan balances of $12,000 or below.® Although lower balances equate to

lower loan payments, the research shows that many borrowers with lower balances either did not complete a
postsecondary program or obtained only a certificate.!® Thus borrowers with lower balances likely received lower
financial returns and demonstrably are more likely to struggle with repaying their loans. This is particularly true
for borrowers who still have balances after 10 years. The fact that they still have a loan balance despite having

lower payments is an indication of some financial distress.

As will be discussed in the next section, the Biden Administration has taken a number of steps designed

to address a number of these historical failures—much of which will result in desperately needed relief for
potentially millions of federal student loan borrowers. Following the implementation of the Administration’s
newest IDR plan, potentially millions of low-balance borrowers, in particular, will be eligible for immediate debt
cancellation. However, the restart of the federal student loan system before some of these changes can be
implemented has the potential to jeopardize the financial well-being of these low-balance borrowers in particular.
On September 1, 2023, the federal student loan payment pause officially ended; interest started accruing for the

first time in nearly three and a half years and tens of millions of borrowers started receiving bills.

The goal of this paper is to examine the impact of starting collection on borrowers who have older loans and low
balances, when these loans will be cancelled upon implementation of the new IDR rule. This paper will examine

both the effect on the borrowers and the liability that servicers may face by sending these borrowers bills.

N
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How the Biden Administration Promised
Student Debt Relief to Borrowers With Low
Balances

On the same day as the Supreme Court struck down President Biden's plan to provide $10,000 or $20,000 in debt
relief to 40 million student loan borrowers, the President announced the newest IDR plan—dubbed the Saving on
a Valuable Education or SAVE plan.' Through the SAVE plan, President Biden has promised to remedy some of
the failures with IDR for some Direct Loan borrowers. For example, the SAVE plan lowers borrowers’ payments
by increasing the discretionary income threshold to 225 percent of poverty (based upon the borrower’s family
size) and by reducing the percentage of income taken from 10 percent to five percent for undergraduate debt.”
The SAVE plan also attempts to remedy the problem of runaway debt by not charging borrowers for the amount

of interest that is not covered by the IDR payment.®

For low-balance borrowers, the SAVE plan has the potential to provide cancellation much sooner. Under the
SAVE plan, borrowers who have original balances that total $12,000 or less will have those loans cancelled after
making 120 or ten years of qualifying payments. For every additional $1,000 in total original principal balance
above $12,000, borrowers will need to make an additional year's worth of qualifying payments in order to see

cancellation—with 20 or 25 years as the maximum amount of time towards cancellation.

Notably, this provision of the new IDR plan counts not just future qualifying payments, but also past qualifying
time. This means that borrowers with original principal balances that total less than $12,000 who have more than
10 years of qualifying payments (or the equivalent for borrowers with another year for every additional $1,000 of
original principal) will be eligible for cancellation immediately upon the implementation of this portion of the rule.
Unfortunately, while some components of the new SAVE plan have been implemented early, the Administration

does not plan to implement the changes to the cancellation time until July 2024.°

When taken in conjunction with other actions taken by this Administration, this change in IDR cancellation
time is truly significant. In addition to developing a new IDR plan, in April 2022 the Administration announced
an executive action, dubbed the IDR Account Adjustment.® The IDR Account Adjustment was announced

immediately following a GAO report which found that ED and its servicers had “trouble tracking borrowers'

12
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payments and hasn't done enough to ensure that all eligible borrowers receive the forgiveness to which they are

entitled."”

: In addition to addressing the problems outlined by the GAO, the IDR
This means that borrow-

ers with original principal
balances that total less of servicer incompetence and malfeasance which has prevented

than $12,000 who have borrowers from accessing IDR®

Account Adjustment was also intended to be a remedy for the decades

more than 10 years of
qualifying payments ... will Similar to its predecessor, the Public Service Loan Forgiveness Waiver,

be eligible for cancellation the Account Adjustment works by reclassifying all time in repayment as
immediately.

a qualifying payment towards IDR cancellation.® However, to address

the chronic problem of forbearance steering, it also counts some time in
deferments and forbearances towards IDR cancellation where the borrower either used more than 12 consecutive
months of forbearances or 36 cumulative months.?® The IDR Account Adjustment is only being applied to loans
held by ED. However, borrowers with commercially-held Federal Family Education Loan Program (FFELP),
Health Education Assistance Loan (HEAL), and Perkins Loans can also have their time in repayment adjusted if

they consolidate into the Direct Loan program by the end of 2023.%

Despite evidence showing that forbearance steering led many borrowers to delinquency and default, ED chose

not to include time that borrowers spent in default in the IDR Account Adjustment.??

Most borrowers do not yet have a complete count of their adjusted payments; however, the Administration
announced that approximately 804,000 borrowers received total cancellation of their loans as of July 2023 as a

result of the IDR Account Adjustment.?

13
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Borrowers With Low Balances Eligible for
Debt Relief May Face Unjust Debt Collection

Borrowers with low balances who have accumulated more than 120 qualifying IDR payments are being thrust
back into repayment despite the fact that they will have their loans cancelled on July 1, 2024. After the federal
student loan system was shut off for the past three and a half years, the payment pause ended on September

1, 2023. Interest is now accruing for borrowers with ED-held loans and servicers are starting to send borrowers
bills for payment. This puts borrowers with low balances who have more than the requisite number of qualifying
payments in a precarious position. Servicers are sending these borrowers bills telling them that they still have

outstanding loan balances and need to start making payments.

The return to repayment is going to cause significant financial harm for millions of borrowers. But there is no
reason for borrowers whose loans will be cancelled in July to be making payments. These borrowers have the
legal option to use a forbearance until July without any legal or financial downside. In fact, because of the “on-
ramp” period—in which borrowers will not be considered delinquent if they miss a payment during the first year

of the return to repayment—borrowers do not even need to take action to put their loans into a forbearance.?

Borrowers lack sufficient information to know whether they are going to have their loans cancelled. Servicers

do not provide borrowers with counts of IDR qualifying payments and given the many historical problems with
servicing, few borrowers trust that they can figure out their payment count on their own. Failures of the student
loan system have shown that the onus should not be on borrowers to navigate this complicated system. Yet even
if it were fair to put the onus on borrowers, borrowers are not going to have sufficient information to make an

informed decision about their own finances.

Borrowers with lower original principal balances who still have outstanding balances after 10 years are likely

to be lower-income and likely have completed less education.?® On the whole, this population will likely have

a harder time entering back into repayment. Under the IDR rules, borrowers should get a refund for any
overpayments they make—this refund may be insufficient to protect borrowers from immediate financial harm.
Many borrowers may feel pressured to make payments and may sacrifice other necessities in order to pay their

student loans.

14
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ED has not released the number of borrowers that it expects to receive cancellation when the new regulations
take effect, nor does it publish information about loan original balances by age.?® Though ED data and the GAO
report suggest that very few borrowers have been consistently enrolled in an IDR plan for 10 or more years,
because of the IDR Account Adjustment, implementation of the shorter cancellation time will likely result in a
significant number of borrowers getting cancellation. In 2021, ED released data to Senator Elizabeth Warren with
information about borrowers by current loan balance and age of the loan.?” Extrapolating from this data and from
data published in ED's data center,?® roughly two million or more borrowers should get cancellation as soon as

the new SAVE cancellation timeline goes into effect.?®

Looking outside of the Direct Loan portfolio, there are many FFELP ..[R]Joughly two million or

borrowers who, if they consolidate their loans into the Direct Loan more borrowers should
get cancellation as soon

program before the IDR Account Adjustment deadline—December
as the new SAVE cancel-

lation timeline goes into
facilitating this consolidation, FFELP lenders and servicers are sending effect.

31, 2023—will be eligible to have their loans cancelled. But instead of

these borrowers bills.

There are three discrete categories of FFELP borrowers who are just one
step away from cancellation. The first category are FFELP borrowers with older loans. Borrowers who have more
than 20 or 25 years of qualifying repayment time®® but have commercially-held FFELP loans could have their

loans cancelled immediately upon consolidating their loans regardless of their original loan balance.

The next two categories are the borrowers who would be eligible for early cancellation under SAVE, but for the

fact that they have FFELP loans.

Borrowers who have made 120 payments in the Income-Based Repayment (IBR) plan and/or the 10 year
Standard Repayment Plan and originally borrowed less than $12,000 can have their loans cancelled following July
2024, but only if they consolidate first. Because the new SAVE rules count qualifying time prior to consolidation
towards IDR cancellation, these borrowers have sufficient qualifying payments without utilizing the IDR Account
Adjustment.® These borrowers can get cancellation if they consolidate prior to December 31, 2023, or after July 1,

2024, when the new rules take effect.®?

The last category of borrowers are the remaining FFELP borrowers who have been in repayment for 10 years

but were not enrolled in IBR. Like borrowers with 20 or 25 years of repayment, FFELP borrowers who originally
borrowed less than $12,000 with 10 or more years of repayment should be eligible for cancellation starting in July
2024.% However, they must consolidate before the end of 2023 to have all their eligible time count under the IDR

Account Adjustment.

15
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The categories of FFELP borrowers who need the IDR Account Adjustment in order to qualify for cancellation will
lose out on the ability to have their loans cancelled if they do not consolidate into the Direct Loan program by the

end of 2023. If they do not consolidate by this deadline, they will pay significantly more for longer.

The number of borrowers who will potentially lose out on this relief is significant. The FFELP loan program
stopped originating loans in 2010. Thus, the vast majority of FFELP borrowers will have been in repayment for
more than 10 years. This is especially true for borrowers with lower balances who typically attended school for a

shorter period of time.

16
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Collecting Student Debt Delivers Distress
to Low-Balance Borrowers and Exposes
Student Loan Companies to New Lawsuits

The asymmetry of information that exists between borrowers and their servicers puts low-balance borrowers
who will have their loans cancelled in July 2024 at risk. Sending these borrowers bills which affirmatively state
a loan obligation and the requirement of payments while failing to take steps to inform borrowers that they will
have their loans cancelled likely constitutes a violation of their rights under Dodd Frank and state consumer

protection laws.?*

At least three states prohibit misrepresenting or omitting the “nature, or terms of a fee or payment due or
claimed to be due” on a student loan.* Sending borrowers bills stating that they owe a loan balance and have
payments due, while withholding the fact that the balance will be cancelled materially misrepresents the nature
of the amount that is due. It is reasonable for a borrower who sees a loan bill with an outstanding balance and a
payment amount with a due date to think that they need to make that payment. But in reality, borrowers whose
loans will be cancelled upon implementation of the cancellation provisions do not need to make a payment.
While it may be true that the balance has not yet been cancelled, for this subset of borrowers, servicers have the
information necessary to know for certain that the loan balances will be cancelled and that no further action is
needed from borrowers.* Therefore, telling those borrowers that they need to make payments is both inaccurate

and harmful.

For many borrowers, especially, low-income borrowers, making that payment will have negative financial
consequences. Some borrowers will need to cut back on basic necessities in order to make their loan payments
as payments resume.*” However, the consequences of defaulting on a federal student loan are severe and
borrowers may feel compelled to make that financial sacrifice in order to avoid the negative consequences of
failing to make a loan payment. Few, if any, borrowers have sufficient information to determine whether they
will have their loans cancelled under the new SAVE plan. But servicers can identify these borrowers through
their own servicer records and National Student Loan Data System (NSLDS). Sending bills to borrowers—
especially those who are likely to be struggling financially—telling them that they owe thousands of dollars will

pressure many of those borrowers into sending money to loan servicers that they cannot afford. The failure to

17
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tell borrowers about their legal rights while simultaneously telling borrowers that they must make payments

deceives borrowers into believing a reality about their loans that is incorrect.

Sending bills to borrowers whom servicers know will never need to . .
Sending bills to borrow-

ers—especially those who
abusive.® Because of the imbalance of information, borrowers are not are likely to be struggling

make a payment again is not just deceptive but it is also unfair and

in a position to avoid the harm of making unnecessary payments, which financially—telling them

will make it harder for them to pay rent and put food on the table. And that they owe thousands

of dollars will pressure
many of those borrowers
bill that they do not need to pay. These low-balance borrowers would be into sending money to

better off if they did not receive a bill and took no action. Lastly, sending loan servicers that they
cannot afford.

there is no value to consumers (or competition) to sending borrowers a

these bills without complete information materially interferes with the

borrower’s ability to understand their rights and strong-arms borrowers
who believe that they need to make payments to keep their loans in good standing into making payments they

cannot afford.

Just like with low-balance Direct Loan borrowers, by sending bills to borrowers with commercially-held FFELP
loans who could have their loans cancelled through either the IDR Account Adjustment and/or the SAVE

plan, while omitting that with a simple consolidation application they could have their loans cancelled, FFELP
lenders and servicers are similarly engaging in an unfair and deceptive practice. This information is material to
these borrowers understanding their rights and their obligations. FFELP lenders and servicers also have the
information necessary to identify borrowers who would benefit from these programs but are withholding that
information. Sending bills without information about cancellation, is likely a violation of many state consumer

protection statutes.* In particular, the California Student Borrower Bill of Right requires (among other things):

e Servicers must provide accurate information about repayment options. Borrowers must be given
accurate information about income-based repayment plans or other flexible repayment options to avoid
default.

e Servicers and lenders cannot omit important information. They must present all the important

information about a loan and not misrepresent the information in any way.

e Servicers cannot take advantage of misunderstandings. They are required to work in the best interest of

borrowers, even if it means missing out on profits.*

The IDR Account Adjustment and its imminent deadline are important information that FFELP lenders are

omitting when they send bills to FFELP borrowers. Critically, many FFELP lenders may not want borrowers to

18
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take advantage of the IDR Account Adjustment because it means that these lenders will lose account volume.
Nonetheless, as the California law clearly anticipates, lenders must provide this full information in spite of any
financial losses to these lenders. By failing to provide accurate and complete information about borrowers’
options, lenders are both violating California law and costing borrowers potentially thousands of dollars and

years of additional repayment.

As this paper demonstrates, servicers' current practice of sending bills to low-balance borrowers who have been
in repayment for more than a decade is harmful to borrowers and likely a violation of Dodd Frank and state laws.
The Administration itself stated that the reason for reducing the time to cancellation for borrowers with low
balances was because they are more likely to experience financial distress and to have not received value for
their education. States and the Consumer Financial Protection Bureau must step up their enforcement efforts

and protect low-balance borrowers from being deceived into making unnecessary and unaffordable payments.

19
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Background

For more than 15 years, teachers, nurses, and other public service workers across the country have had the

right under federal law to have student debt cancelled after completing a decade of full-time public service
work. The bipartisan legislation establishing the Public Service Loan Forgiveness (PSLF) program promised to
give credit for any full-time public service work completed by a student loan borrower from the moment former
President George W. Bush signed it into law in October 20072 In 2013, the federal Consumer Financial Protection
Bureau (CFPB), considering the potential scope of PSLF as designed, estimated that as many as one-in-four U.S.
workers were employed by a PSLF-eligible employer.® Unfortunately, over the years that followed, a generation
of public service workers were routinely and systematically denied their rights under this law—the direct result
of widespread mismanagement of the program by Education Department (ED) officials across the Bush, Obama,
and Trump Administrations, made worse by a shocking range of abuses by the largest student loan companies in

America.*

In the years between October 2017, when the first student loan borrowers should have become eligible to have
debts cancelled under PSLF, and January 2021, when President Biden and Education Secretary Miguel Cardona
took ownership over the student loan system, more than 97 out of every 100 public service workers who applied
to have their student debt cancelled were rejected.® Over this period, a series of high-profile enforcement
actions by state attorneys general and private lawsuits by student loan borrowers and their advocates, including
the American Federation of Teachers (AFT), documented a series of scandals that, when taken together,
demonstrated the profound failure of this program.® These actions built on the foundation laid through earlier
lawsuits brought by the CFPB and several state attorneys general related to the widespread mismanagement of
Income-Driven Repayment (IDR) plans—the cornerstone of the student loan safety net and the repayment option
that maximizes the amount of debt cancelled for public service workers under PSLF.” In the weeks following the
2020 presidential election, a broad coalition of advocates for public service workers, led by AFT and the National
Education Association, demanded the new administration finally keep the promises made to public service

workers, overhauling the scandal-plagued program and cancelling their student debt.?

In 2021, President Biden announced a sweeping overhaul of PSLF in the form of a time-limited “waiver”"—opening

the door to immediate student debt cancellation for millions of public service workers across the country.
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How the Biden Administration Promised
Student Debt Relief to Public Service
Workers

On October 6, 2021, the Biden Administration announced a series of emergency actions to remedy more than

a decade of mismanagement and abuse that had denied debt cancellation to a generation of public service
workers. This new initiative, called the PSLF Limited Waiver, awarded credit toward PSLF for any borrower who
spent any period of time since 2007 working in public service while repaying a federal student loan.® Specifically,
this administrative action reopened access to PSLF for borrowers with older federal loans made by banks and
other private lenders, and expanded the scope of qualified repayment plans to allow all borrowers making
monthly payments to gain credit® At the time this policy was first announced, the Administration stated that it

would be available to public service workers for just one year, concluding on October 31, 2022."

At the time the PSLF Limited Waiver was first announced in October 2021, the Biden Administration also pledged
to fully automate the process of qualifying for PSLF for large classes of public service workers, starting with

all current and former members of the U.S. military and all current and former federal employees.? These data
matches could be followed by similar automation across the public service workforce—providing a pathway

for state governments, school districts, and other large public service employers to eliminate the red tape and

administrative burdens that blocked debt relief for millions of otherwise qualified borrowers.

Midway through the waiver period, the Administration announced a second student debt relief initiative also
aimed at addressing the many barriers encountered by public service workers and other working people with
student debt.”® This broader initiative, subsequently known as the Income-Driven Repayment (IDR) Account
Adjustment , would offer credit toward loan forgiveness under both IDR and PSLF for any borrower who paused
their monthly loan payments for long periods of time—recognition that millions of borrowers, including those
working in public service, had been improperly “steered” into these options by student loan companies.* In

stating the rationale for this more expansive initiative, ED explained:

[Reviews by the ED’s Office of Federal Student Aid (FSA)] suggest that loan servicers placed borrowers into
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forbearance in violation of Department rules, even when their monthly payment under an IDR plan could have been
as low as zero dollars. These findings are consistent with concerns raised by the Consumer Financial Protection
Bureau and state attorneys general. A borrower advised to choose an IDR plan instead of forbearance can get

a reduced payment, stay in good standing, and make progress toward loan forgiveness. A borrower advised to
choose forbearance - particularly long-term consecutive or serial uses of forbearance - can see their loan balance

and monthly payments grow due to interest capitalization and lead to delinquency or default.™

In effect, ED, as the largest holder of outstanding student loans and administrator of the student loan program,
recognized that unlawful conduct by the student loan industry could be grounds to deliver student debt relief at

an unprecedented scale.

To date, these two actions delivered complete debt cancellation to more than 660,000 public service workers
and provided credit towards PSLF for an additional two million public service workers who had certified public

service work over this period.'®

In October 2022, just days before this Limited Waiver was set to expire, the Biden Administration announced
that the IDR Account Adjustment would act as a quasi-extension of this program—offering expanded access

to PSLF until July 20237 This deadline was subsequently extended.® As of the date of this publication, ED
intends to preserve expanded access to PSLF via the IDR Account Adjustment until at least July 2024, but will
close the door to PSLF for borrowers with certain types of older federal student loans on December 31, 2023.°
Unfortunately, a large cohort of borrowers promised immediate, automatic credit toward PSLF by virtue of

their public service work as a member of the military or as a federal employee have yet to receive this benefit,
suggesting that the window for these time-limited executive actions is likely to close before delivering debt relief
for these borrowers, despite the federal government maintaining all of the information necessary to cancel their
debts.

At the same time, the Biden Administration undertook a years-long process to write new rules for both PSLF and
IDR, codifying in regulation many of the features of the PSLF Limited Waiver and the IDR Account Adjustment
that sought to remedy the historical government mismanagement that had previously denied debt relief to public
service workers.? ED finalized new rules for PSLF in October 2022, taking effect on July 1,2023.2' ED finalized
new rules governing a new IDR plan, known as the Saving on a Valuable Education plan or SAVE, in June 2023—
immediately implementing some aspects of these new regulations while delaying implementation of others until
July 2024.22

As a backdrop to these sweeping changes, the Biden Administration repeatedly extended the pandemic-era
pause on student loan payments, interest charges, and debt collection.?® In total, the vast majority of federal

student loan borrowers have not needed to make a payment since March 2020.2* For public service workers,
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this three-and-a-half-year pause provided an additional benefit—each month of paused payments counted

as a qualifying month toward PSLF.?° Over time, opposition to this payment pause by the largest companies

in the student loan industry grew more vocal, culminating in a lobbying blitz and litigation filed by the student
loan refinance company SoFi in early 2023.2° In May 2023, President Biden and House Speaker Kevin McCarthy
reached an agreement to restart student loan payments in September 2023 as part of a broader deal to lift the

nation’s borrowing limit.?’
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Public Service Workers Eligible for Debt
Relief May Face Unjust Debt Collection

The executive actions and regulatory changes described above promised that millions of public service

workers would not reenter repayment at all. The Administration made laudable progress in its effort to keep this
promise—cancelling debts outright for more than 600,000 public service workers before student loan payments
would resume. However, recent data published by ED’s Office of Federal Student Aid indicate that, over the
course of this waiver period, as many as one million borrowers attempted to certify their service only to have
paperwork mired in a gargantuan processing backlog managed by the Missouri Higher Education Loan Authority
(MOHELA), the private-sector student loan company selected by the Department of Education in 2021 to
administer PSLF.? Little is known about the length of time borrowers typically wait to have paperwork processed
by MOHELA, but publicly available data indicates that the volume of unprocessed forms grew nearly seven-

fold between March 2022 and January 2023.%° As of the end of June

The Administration made 2023, the date of the most recent administrative data released by ED,
laudable progress in its
effort to keep this prom-

ise—cancelling debts
outright for more than have their debts cancelled when MOHELA processes their paperwork.

nearly 900,000 forms remain in MOHELA's backlog—forms submitted

by borrowers who will be expected to repay bills even if they ultimately

600,000 public service
workers before student Further, in June 2022, the Student Borrower Protection Center estimated

loan payments would that more than 7 million public service workers remain potentially
resume. eligible to have their debts cancelled under PSLF if they certified their

public service work.*® This additional, unrealized wave of mass debt
relief for public service workers would save these borrowers from having to navigate the return to repayment,
which promises to return tens of millions of borrowers back into the same, broken student loan system that
drove millions into distress prior to the pandemic.®» Among these public service workers who have yet to take
any action to pursue PSLF, an unknown number of military borrowers, potentially totaling in the hundreds of

thousands, were promised automatic debt cancellation by the Biden Administration in October 2021.32

Instead, hundreds of thousands of public service workers who did everything right—certifying public service

work and raising their hands to request debt relief—will receive a monthly student loan bill from their student
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loan servicer. Millions more will receive bills instead of direct outreach from student loan companies who may
already have the information necessary to identify them as being potentially eligible for PSLF. As described
below, for private-sector student loan companies, including those operating under contract with ED's Office of

Federal Student Aid, it is also likely a violation of a range of federal and state consumer laws to prioritize debt

collection over debt cancellation.
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Collecting Student Debt Delivers Distress to
Public Service Workers and Exposes Student
Loan Companies to New Lawsuits

Dating back prior to America's founding, courts have banned fraud and other types of unfair dealing between
financial firms and private citizens. Over time, Congress and state governments codified many of the legal
principles of fair dealing by prohibiting so-called “unfair” and “deceptive” practices, along with practices that
are otherwise “unlawful” or “illegal.”*® In 2010, in the throes of the foreclosure crisis and the Great Recession,
Congress also codified the common law prohibition on “unconscionable” conduct, banning so-called “abusive”
acts and practices by providers of consumer financial products and services.** This centuries-old body of
consumer laws prohibits a range of bad practices and offers a bulwark against business conduct that unlawfully
disadvantages one party in a business relationship. As applied in the student loan market, federal and state
consumer law have halted a wide range of predatory lending and harmful loan servicing conduct.® For advocates
seeking to protect student loan borrowers during the unprecedented and chaotic post-pandemic transition back
into repayment, federal and state consumer law offers a set of guardrails independent of any policy decisions

made by Biden Administration Education officials.

For the estimated three-quarters-of-a-million public service workers who have submitted paperwork to
MOHELA but have yet to receive a determination as to their eligibility for debt cancellation, there is a colorable

argument that any solicitation of any monthly payment of any amount by

MOHELA is an unfair, deceptive, or abusive practice, depending on the ..[Flederal and state

circumstance. consumer law offers a set
of guardrails independent

Further, specific states have enacted consumer protections intended of any policy decisions

to create a baseline of adequate conduct by nonbank student loan made by Biden Adminis-

servicers like MOHELA. For example, the state of Colorado prohibits any tration Education officials.

student loan servicer operating in Colorado from engaging in “an unfair
or deceptive practice toward a borrower” or misrepresenting or omitting “material information in connection
with the servicing of a student loan, including, but not limited to, misrepresenting the amount, nature, or terms

of a fee or payment due or claimed to be due on a student loan, the terms and conditions of the student loan
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agreement, or the borrower’s obligations under the student loan."*® Virginia law contains a similar prohibition

and also prohibits student loan servicers from engaging in acts or practices that “that substantially interferes
with a borrower's right to an alternative payment arrangement; loan forgiveness, cancellation, or discharge.”®”
These general prohibitions appear to apply cleanly to circumstances where a loan servicer such as MOHELA has
information in its possession indicating that a borrower is eligible to have his or her debt cancelled outright, but

attempts to collect this debt anyway.

Some states also offer protections specific to public service workers—laws enacted directly in response to the
widespread mismanagement and abuse by the student loan industry that necessitated emergency executive
actions like the Limited Waiver and the Account Adjustment. For example, California prohibits a student loan
servicer from engaging in “unfair or deceptive practice toward any borrower working in public service"” or
misrepresenting or omitting “material information in connection with the servicing of a student loan owed by

a borrower working in public service."*® A similar prohibition protects military borrowers.*® These population-
specific prohibitions also appear to apply to circumstances where a loan servicer has information in its
possession indicating that a borrower is eligible to have his or her debt cancelled outright, but attempts to collect

this debt anyway.

Viewed this way, the return to repayment constitutes an unprecedented emergency for public service workers
with student debt. Hundreds of thousands of public service workers may have already been harmed by illegal
loan servicing practices tied to the return to repayment and millions more are at risk in the coming weeks. It

is incumbent on law enforcement officials, policymakers, and advocates to use all available tools to protect
teachers, nurses, and other public service workers from these abuses. It would be an extraordinary injustice to
allow the very programs enacted to remedy past abuses to be derailed in a similar manner. We have come too far
to let the same predatory student loan companies create a new financial catastrophe for public service workers

with student debt.
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Introduction

In Fall 2022, the U.S. Department of Education (ED) individually notified over 16 million student loan borrowers
that up to $20,000 of their debt was “approved” for cancellation. Hearing this news, many borrowers reacted.
They paid off other loans; they requested refunds for money they paid to ED during the COVID-19 payment
pause; they obtained long-delayed medical treatment; they had children; they secured new housing; and they
went back to school. Now, in the aftermath of the Supreme Court’s decision vacating the Biden Administration's
cancellation program, these borrowers find themselves in a perilous position: ED is replacing their prior approval

letters with collection notices.

The law does not compel ED to do so. Under the Higher Education Act (HEA) and the Federal Claims Collection
Act, ED can cancel debt when there is “significant doubt about the government'’s ability to prove its case in
court,” or where “[t]he cost of collecting the debt does not justify the enforced collection of the full amount.” Here,
these 16 million-plus borrowers—through their reliance on ED's individualized notices and per the terms of their
Master Promissory Notes (MPN)—have colorable claims against ED. Those claims, coupled with the potential

cost of litigating thousands (or millions) of cases, would justify an order cancelling this debt.

Below, this paper explains why. After walking through some background

..[BJorrowers find them-
selves in a perilous posi-
tion: ED is replacing their

facts and governing legal principles, it identifies (and very briefly
summarizes) these borrowers' potential claims. It also explains how
prior approval letters with these claims intersect with ED’s cancellation authority. The upshot:
collection notices. as we enter repayment, ED need not collect the amount of debt it

“approved” for cancellation as to each of these borrowers. And, given
borrowers' potential claims against ED and doubt as to the enforceability of this debt, the ongoing return to

repayment may carry additional legal risk for servicers across the student loan system.
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Background

Since March 2020, the federal government has not collected on most federal student loans. When repayment
was ultimately supposed to start again in January 2023, ED recognized that thrusting millions of borrowers into
repayment without more permanent relief would yield an historic wave of defaults. So, coupled with the return to
repayment, ED announced it would “provide targeted student debt cancellation to borrowers with loans held by

the Department of Education.”

For many borrowers, ED had income information to determine eligibility for the program. In mid-October 2022,
ED individually notified these borrowers that they were eligible for a discharge saying, “You don't need to take
any action if you are interested in receiving student loan debt relief!” The email continued, in bold and underlined
text, “We will work with your servicer to process any relief for which you're eligible after November 14, unless you
opt out.” It reiterated that if they “do not opt out,” the “U.S. Department of Education will send your information

to your loan servicer(s) after November 14," and the loan servicer “will notify you if and when your debt relief has

been applied.”

For the remaining borrowers, ED created a simple application form. Approximately 25 million borrowers applied,
and ED approved over 16 million of them for cancellation.® Using the email addresses the borrowers provided,
ED individually notified them of their approval. The notice explained that ED had “reviewed your application

and determined you are eligible for loan relief under the Plan.” It added “we have sent this approval to your

loan servicer.” It indicated that the application for cancellation was “complete and approved.” The notices also
referenced the ongoing litigation challenging the cancellation plan and stated that while it had “approved” the
cancellation, the lawsuits were preventing it from “implementing” the cancellation and actually “discharge[ing]”
the debt”

As we now know, the litigation challenging the cancellation program succeeded before the Supreme Court. But
before the Court ruled, ED and President Biden continually told borrowers that the litigation was “meritless,’ and
cancellation would be forthcoming. For instance, even after a Court temporarily enjoined ED from effectuating
relief under the HEROES Act, ED described the decision as “temporary” and noted that it could continue

“to provide borrowers the opportunity to apply for debt relief* That same day, President Biden encouraged

borrowers to submit their application, saying “A simple application process keeps that commitment, just as I'm
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keeping my commitment to relieve student debt as borrowers recover from the economic crisis caused by the
once-in-a-lifetime pandemic.”® Until June 2023, the President and ED continually reassured borrowers that the

litigation was nothing to worry about.
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The Governing Laws

Two laws govern here. First, the HEA. That law provides the Secretary with the power to “compromise, waive,
or release any title, claim, lien, or demand.” The HEA also provides the Secretary with authority to modify loans.
Specifically, it authorizes the Secretary to “consent to modification, with respect to rate of interest, time of
payment of any installment of principal and interest or any portion thereof, or any other provision of any note or

other instrument evidencing a loan which has been insured by the Secretary under this part."”

The second key authority is the Federal Claims Collection Act and Debt Collection Improvement Act.® These
laws set the standards that agencies must follow when attempting to collect certain debts owed to the federal
government. The Department of Treasury and Department of Justice promulgated regulations, known as the

Federal Claims Collection Standards (FCCS), to implement this law. The circumstances include when®:
e Collection is in doubt because the debtor is unable to pay the full amount in a reasonable time;
e The government cannot collect the debt in full within a “reasonable time;"

e The cost of collecting the debt does not justify the enforced collection of the full amount; or

e There is significant doubt about the government’s ability to prove its case in court.

42



DELIVERING DISTRESS | BORROWERS APPROVED FOR RELIEF 2023

Borrowers Approved for Student Debt Relief
May Face Unjust Debt Collection

Under these authorities—which are distinct from the one that was at issue before the Supreme Court—ED has
the basis to “compromise a debt in any amount” for each individual who received a specific, personalized, and
direct communication regarding cancellation. It can do so on the grounds that “[t]here is significant doubt
concerning the Government's ability to prove its case in court” and because this risk multiplies the potential
costs of trying to collect on the debt.® This form of “legal doubt” compromise is based on “the legal issues
involved,’ “the probabilities of successful prosecution to judgment,” and “litigative risks involved, including the
necessity of paying costs and attorney fees pursuant to the Equal Access to Justice Act" Here, borrowers share
at least three plausible claims against ED that constitute significant “litigative risk” and, if asserted en masse,

would require substantial resources to address.”

First, these 16 million borrowers share a defense that ED should be equitably estopped from collecting on them.
Although there is a “high” bar to estop the government,”® borrowers can plausibly allege the claim. To start,
although ED hedged on “implementing” relief, it made a definitive representation to borrowers that they had
been “approved” for a discharge. In other words, ED represented that

cancellation would be forthcoming even if it was temporarily barred from
ED represented that 9 porarily

cancellation would be
forthcoming even if it was on that approval and the government'’s repeated statements that the
tempo'raril.y barred from litigation was meritless—reasonably made life-altering choices. And,
providing it under one
specific authority.

providing it under one specific authority. Borrowers then—in reliance

although "affirmative misconduct” is usually required when trying to

establish equitable estoppel against the government, there is no such

need for the requirement when it is the agency (and the President),
making the representation. The claim, said simply: borrowers should be able to trust the word of a federal agency

and the President of the United States.

Second, these borrowers may have a defense under the terms of their MPNs, because ED arguably waived its
right to collect on the amount approved for discharge and/or released borrowers’ obligations to pay the specific

amount.* Both the HEA and borrowers’ MPNs specifically permit ED to unilaterally waive or release borrowers
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from their obligations under their contract® ED was aware of its contractual rights to waive payments and ED
intentionally relinquished those rights through its express, written, and individualized statements to borrowers
that they were either “approved” for relief or would receive relief unless
they opted out. In other words, after inviting borrowers to apply for .[W]here ED makes an

cancellation even after a Court temporarily enjoined the program, and administrative decision to
cease enforcement of

repeatedly telling borrowers the litigation was “meritless,” ED cannot

these debts, loan

servicers may face private
who are adversely affected by” the decision.'® liability.

now “shift costs” of the Court's decision onto “its contractual partners

Finally, borrowers may have claims under the Administrative Procedure
Act (APA) to try to compel discharge of the debt or to bar ED from collecting on the debt.” This is because,
through its statements to borrowers, ED unilaterally modified the terms of borrowers’ contracts such that it
has an obligation to provide debt relief’® Moreover, prohibitions on retroactive rulemaking likely create a legal
obligation for discharge since, when an agency promises certain benefits to individuals, there are restrictions
on when an agency can retroactively deprive the individual of those benefits® Under this theory, ED agreed to
provide the discharges and the borrowers now have a vested interest in that cancellation. So long as ED has

some legal authority to fulfill its promise, it has a continued legal obligation to this group of individuals.

Notably, this would not be the first time that ED utilizes its HEA and FCCS authority to cancel debt in comparable
circumstances. ED has exercised this authority under the HEA for large groups of borrowers sharing a potential
defense to repayment of their loan.?° Indeed, during President Obama'’s administration, ED notified tens of
thousands of borrowers that they were qualified for borrower defense to repayment cancellation. When President
Trump took office, the cancellation was still pending. The incoming administration doubted its legality, but found
that “[t]he only supportable choice” was to sign off on the discharges. Any other action would “likely result in a

lawsuit from...impacted borrowers that would be difficult to defend..."”

Where an individual successfully asserts a claim against ED to be released from a loan approved for debt relief,
or where ED makes an administrative decision to cease enforcement of these debts, loan servicers may face
private liability under a range of federal and state consumer laws should these firms pursue collection efforts
anyway.?? As other papers in this series discuss in greater detail, the student loan industry has a shameful track
record of attempted enforcement of debts eligible for cancellation or discharge.z Because of the uncertainty
surrounding the debts described above, a prudent servicer could choose to act now-delaying collection efforts
for all borrowers approved for student debt relief in 2022 or opting to enhance the safety net offered to those

borrowers who may miss a payment during this transition.
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Conclusion

At bottom: the Supreme Court's decision was limited to the HEROES Act and “is independent of any student-
loan relief the Department might craft under the HEA (or any other statute).” Notwithstanding the prohibition

on ED's ability to cancel debt under the HEROES Act program, ED's individualized notices to borrowers created
a significant reliance interest and an accompanying legal risk to ED that would support cancelling debt under
its other authorities. By taking additional steps to ensure borrowers are held harmless should they reasonably
believe they do not owe payments for debts ED previously approved for cancellation, servicers can also act now

to protect themselves against potential future consumer protection enforcement risk tied to these loans.
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Background

Borrower defense to repayment is a fail-safe against loans that never should have been made in the first place,
and were made only because a critical actor in the system—the institution, the accreditor, and/or the Department
of Education (ED) did something wrong or neglected to do something right. It is a tool for addressing non-
isolated instances of mistaken and/or improper lending, and is both a necessary outcome of, and a key indicator

of the need for, program oversight and enforcement.

The Biden Administration inherited a stalled and incomplete system for borrower defense (BD) discharge.
Despite the implosion of several large for-profit college companies, only a fraction of borrowers eligible for BD
discharge had received one. The prior administration rewrote the ground rules to ensure that over 95 percent of
meritorious claims would be denied, introduced a nonsensical and draconian formula to reduce the amount of
loan cancellation for those few successful claims, and instituted claim review protocols designed to disregard
evidence of misconduct. There was no link between back-end cleanup and front-end enforcement. There wasn't
even an enforcement unit. ED was staffed by political appointees with direct financial interests in annihilating
borrower protections and keeping the spigot of federal money flowing to profit-making ventures that destroyed
the lives of would-be nurses, plumbers, mechanics, social workers, and first-generation college graduates. At
the helm was a Secretary of Education who openly scorned these borrowers and dispatched her office with

"staggering cruelty."

In contrast, this administration has embraced borrower defense as an important consumer protection, as well

as a means of delivering “targeted” loan cancellation.? It has announced borrower defense cancellations for over
one million borrowers, promising to wipe out billions of dollars in federal student debt. The question is whether
ED has actually delivered on this cancellation, or will leave defrauded borrowers exposed to further potentially

unlawful collection by its private-sector student loan contractors as student loan repayments resume.
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How the Biden Administration Promised
Borrower Defense Relief and an End to
Lending to Predatory Schools

The Biden-Harris campaign’s higher education platform specifically identified for-profit colleges as “often
predatory,’ and promised to “stop for-profit education programs from profiteering off of students.” It would

do this by “requir[ing] for-profits to first prove their value to the U.S. Department of Education before gaining
eligibility for federal aid."* Additionally, the campaign promised to “return to the Obama-Biden Borrower's
Defense Rule, forgiving the debt held by individuals who were deceived by the worst for-profit college or career

profiteers.”

With one exception,® the Biden Administration’s efforts on borrower defense did not rely on emergency powers
invoked in response to the COVID-19 pandemic and economic emergency. Rather, the Administration’s actions
on borrower defense—the creation of an enforcement unit within Federal Student Aid (FSA), a return to
cooperation with other federal and state enforcement agencies, completing rulemaking on borrower defense,
rolling out borrower defense adjudications and three major group discharges, initiating an action to recoup
against an institution for losses on borrower defense discharges, and resolving litigation related to the borrower
defense backlog—embody agency actions that one would hope and expect to see in normal times from an

administration committed to program integrity and borrower rights.

Within a half year of assuming office, the Biden-Harris Administration began showing its work on borrower
defense, announcing discharges for 18,000 borrower defense applicants who attended ITT. A steady drumbeat of

similar announcements followed, as summarized below:
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School

Misconduct Timeframe

#

Borrowers

2023

Approx.
Discharge $

Mar. 18, 2021 ‘ Partial Relief Methodology Rescinded

June 16, 2021

July 9, 2021

July 9, 2021

July 9, 2021

Feb. 16, 2022

Feb. 16, 2022

Feb. 16, 2022

Feb. 16, 2022

Apr. 28, 2022

June 1, 2022

Aug. 16, 2022
Aug. 16, 2022

Aug. 30,
2022

ITT

Westwood College

Marinello Schools of

Beauty
Court Reporting

Institute
DeVry

ITT

Westwood College

Minn. Sch. of Bus./

Globe U.
Marinello Schools of

Beauty
Corinthian

ITT
Kaplan

Westwood College

2005-2016 (employment

prospects)

Jan. 2007-Oct. 2014 (credit

transfer)
2002-2015 (credit transfer)

2004-2015 (Chicago criminal

justice)
2009-2016 (widespread misreps)

1998-2006 (time to completion)

2008-2015 (false job placement

rate ad)
July 2007-2016 (nursing school

accreditation)

2002-2015 (job guarantee,
earnings)

Jan. 12009-closure (criminal
justice)

2009-closure (pervasive/

widespread misconduct)
1995-closure (pervasive misreps

about job placement rate and
credit transfer)

Jan. 1,2005-2016 closure

July 1, 2011-Feb. 16, 2012 (MA
campus, med. insurance & billing
assis't program)

Jan. 1,2022-Nov. 17, 2015

Jan. 28, 2023 ‘ Sweet v. Cardona Settlement Effective Date

18,000

1,600

1,800

130

1,600

961

28,000

560,000

208,000
100

79,000

$500,000,000

$53,000,000

$2,200,000
$340,000
$3,100,000
$53,100,000
$3,000,000
$238,000,000
$5,800,000,000

$3,900,000,000
//

$1,500,000,000
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June 30, Biden v. Nebraska Ruling
2023

July 1, 2023 ‘ Biden-Harris Borrower Defense Regulation Effective Date
July 25,2023 CollegeAmerica Jan. 1, 2006-July 1, 2020 7,400 $130,000,000

Aug. 7, 2023 ‘ Biden-Harris Borrower Defense Regulation Enjoined

Aug. 30, Ashford March 1, 2009-April 30,2020 2,300 $72,000,000
2023

Sep. 20, 2023 ' University of Phoenix | Sep. 21, 2012-Dec. 31, 2014 1,200 $37,000,000
Approximate Total 910,309 ‘ $12,363,440,000
AG application

No application
Open School ‘

Including the settlement in Sweet v. Cardona, under which the Department of Education agreed to immediately
cancel the outstanding loans of approximately 200,000 borrower defense applicants whose original loan
disbursements totaled over $6 billion,” the Department has announced loan cancellation for more than 1.1 million
borrowers, promising to wipe out more than $18 billion of fraudulent and predatory debt. The Department
predicated borrower defense cancellation on grounds other than falsified job placement rates, employment
guarantees, and misrepresented accreditation status and likelihood that credits will transfer to another
institution. Additional bases include misleading students about the timeframe within which a program can be
completed, and the ability of a program to qualify a completer for a specific job. In March 2023, FSA announced
a secret shopper program “to hold predatory schools accountable,’ designed to identify “misrepresentations
regarding the transferability of credits, job placement rates, completion and withdrawal rates, graduates’ future
earning potential, career services, the cost of attendance, the amount of federal student aid, and accreditation

status.”®

And at long last, ED recognized that certain schools engaged in such pervasive and widespread misconduct
that everyone who borrowed to attend is entitled to discharge, without first needing to apply or submit any
individualized evidence. Marinello Schools of Beauty “failed to train students in key elements of a cosmetology
program, such as how to cut hair," and “used salons as profit centers and exploited students as a source of
unpaid labor.” Corinthian Colleges “engaged in wholesale financial exploitation of students, misleading them

into taking on more and more debt to pay for promises they would never keep."® Citing evidence “that for years,
ITT's leaders intentionally misled students about the quality of their programs in order to profit off federal student

n
7

loan programs, with no regard for the hardship this would cause," it was “time for student borrowers to stop
shouldering the burden from ITT's years of lies and false promises." Westwood'’s “culture of false promises,

lies, and manipulation” led to ED's group discharge of debt associated with that school!? Unfortunately, as
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discussed further below, ED has relied on an individualized process in its recent discharges related to Ashford
and University of Phoenix, despite well-developed records of the widespread nature of misconduct and its broad

impact on student borrowers.

A few other aspects of the Biden-Harris Administration’s actions on borrower defense are notable. First,

ED shows a commitment to collaboration with other enforcement entities at the state and federal level to
enhance both oversight and borrower defense. ED cited evidence and assistance provided by the Consumer
Financial Protection Bureau, the Federal Trade Commission (FTC), and state attorneys general in nearly every

announcement of a borrower defense discharge. And it has openly sought additional collaboration.®

Additionally, ED, in most but not all cases, named the entities and individuals who oversaw and/or owned

the schools where borrower defense discharges have been granted.” These “now-shuttered institutions...

left considerable liabilities owed to the federal government,’ but, according to Undersecretary James Kvaal,
“because the Department did not require the owners of those institutions to assume responsibility for losses

by co-signing the PPAs of the institutions,” ED has “no clear path” to recoup those losses from the entities that
walked away with the profits.® Although some dispute that a signature is required to impose personal liability,®
ED is committed to this interpretation and issued guidance stating that it may require signatures on a PPA from
individuals or corporations that have or may have a direct or indirect impact on the institution, “[t]o better ensure
that taxpayers are protected in the event of...borrower defense claims[.]"" Personal liability aside, one would
hope that the owners and operators of schools with significant borrower defense liabilities would be precluded
from future participation in the federal student aid system, but it seems that in only one instance has ED sought
debarment or suspension of individuals associated with these schools, even though they are named in press

releases.'®

As the above chart depicts, ED has granted borrower defense claims from students from schools that continue
to operate. This creates an opportunity for the back-end safety valve of borrower defense to act as a front-end
accountability check, either through substantial recoupment or enforcement actions based on established
misconduct. This opportunity has yet to be seized. In just one instance, ED sent notice to DeVry that it intended
to recoup $23.6 million (out of $71.1 million) for borrower defense discharges.* And ED promised that it “intends
to initiate a recoupment proceeding” against University of Phoenix to recoup borrower defense liabilities.?° In the
meantime, between July 1, 2022 and June 30, 2023, ED disbursed just under $232 million in Direct Loan funds
to DeVry, creating commensurate debt obligations for approximately 30,000 people.?' In this same award year,
ED sent $484 million to Phoenix, for close to 64,000 borrowers.??2 And according to the common origination and
disbursement system, schools whose borrowers received automatic cancellation under the Sweet settlement
received a combined $4.8 billion in the most recent award year.?® ED will “prevent a future debt crisis by holding
schools accountable,” as Secretary Cardona pledged to do, only by resolving the disconnect between back-end

cancellation and ongoing lending.?*
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Defrauded Borrowers Eligible for Debt Relief
May Face Unjust Debt Collection

ED's incremental approach? to borrower defense means that, for hundreds of thousands of individuals who
were swindled into student debt, instead of getting the cancellation they deserve—and that the Administration

promised—they will be receiving a bill.

First, announced discharges have not been completed. In August, ED claimed that “roughly half” of the “roughly
1 million” borrowers awarded borrower defense discharge “have had their balances cleared.’® At best, this means
that half a million borrowers who have been promised cancellation stand to receive a bill. At worst, it may be
more—it is not clear whether and how ED verifies that discharges, once requested, are processed appropriately.
For example, under the Sweet settlement, approximately 200,000 individuals were notified in February 2023 that
their loans will be discharged. In August, ED reported that it had “effectuated relief” for close to 130,000 class
members.? The settlement gives ED until late January 2024 to complete the remaining discharges, and both the
settlement and regulations bar collection pending discharge. But nevertheless, class members have received
bills and been told they must submit payment. They are bounced between FSA and servicers such as MOHELA,
with FSA claiming to have asked the servicer to cancel or hold in forbearance, and with MOHELA claiming

that FSA told it to remove borrower defense forbearances from class member accounts.?® The implications are

unsettling.

Second, return to repayment presents an acid test on borrower defense
Now that the blanket
payment pause is no

longer in effect, borrowers
will need to rely on this between June and November 2023,2° should not receive any demand for

forbearance. Individual applicants awaiting a decision, such as the

approximately 250,000 individuals who applied for borrower defense

untested safety net—the repayment while their applications for cancellation are pending. Now

student loan equivalent of
jumping out of an airplane

with a parachute nobody
has inspected in three jumping out of an airplane with a parachute nobody has inspected in

that the blanket payment pause is no longer in effect, borrowers will

need to rely on this untested safety net—the student loan equivalent of

years. three years. Those who are part of a group discharge and who never

applied for borrower defense have no safety net at all, despite having
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been told by ED that they needed to take no further action to receive cancellation.*® ED does not report publicly
as a matter of course on their progress completing the processing of group discharges,® with one exception
owing to the need to file status reports in litigation related to Corinthian job placement rate discharges. In that
context, ED reported in September 2023 that it had discharged Corinthian-related loans for approximately 76
percent of the borrowers covered by the group discharge.® That leaves nearly 150,000 former Corinthian students
open to collection, despite being told in June 2022 to “rest assured that the Biden-Harris administration has their

back and will discharge their federal student loans."s

Third, there is no question that people who are eligible for discharge due to school misconduct are unaware
that they can apply for borrower defense. Their loans will enter repayment despite strong evidence that they
are tainted by misconduct. The two most recently announced discharges—concerning Ashford and University
of Phoenix—are prime examples. After an 18-day trial of charges brought by the California Department of
Justice, a court concluded that Ashford made over 1.2 million misrepresentations for over a decade.** Despite
acknowledging that Ashford operated as “an uncontrovertibly predatory institution,”*® ED’s findings extend
only to the 2300 people who have currently outstanding borrower defense applications (that is, those whose
applications were not already resolved by the Sweet settlement). The Phoenix discharges are predicated on an
ED finding, building off an FTC investigation into a national advertising campaign and sales pitch, “Let's Get
to Work," which claimed that Phoenix had a special relationship with thousands of prominent companies that
ensured graduates jobs.*® The campaign was false (a top executive called it “smoke and mirrors”) and misleading.
It lasted from September 21, 2012 through December 31, 2014, a time period during which Phoenix enrolled

an average of more than 350,000 students.*” The FTC has sent restitution to nearly 147,500 students, which is
itself only a subset of affected borrowers.* But only 1,200 students who applied for borrower defense will get a

discharge.®®

In several instances, ED reached conclusions that a school was no longer fit to operate in the federal student aid
program, but has yet to deliver relief to borrowers directly impacted by the school's documented misconduct and

failings.*® For example:

e In 2016, ED found that MedTech “made numerous misrepresentations to its accreditor, to the

Department, and to the public regarding job placement rates of its graduates."*

e In 2016, ED denied recertification of Charlotte School of Law based on substantial misrepresentations to

students about its program and outcomes, including accreditation and bar passage rate.*

e In April 2023, ED denied recertification to Florida Career College, based on a finding that the school
failed to meet a fiduciary standard of conduct, including administrative capability.** ED's investigation

revealed that FCC preyed upon students with no high school diploma or GED, and falsified test results
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to allow them to enroll where otherwise they would be ineligible. This orchestrated scheme was
perpetrated by company employees, including senior leadership. Students without high school diplomas
accounted for nearly half of FCC's student enrollment since 2018. ED knows which borrowers were
certified as eligible under this scheme, but has taken no steps to discharge their debt or inform them

that they may be eligible for cancellation.

e In August 2023, ED reached a settlement with five law schools (Albany Law School, Atlanta’s John
Marshall School of Law, Brooklyn Law School, New England Law-Boston, and New York Law School) for

improperly disbursing $2.9 million in loans to 92 students enrolled in unaccredited masters programs.**

This is to say nothing of schools where ED has yet to issue specific findings. For example, in April 2022, the
attorneys general of Alabama, California, Colorado, Maryland, Pennsylvania, and Virginia joined together to
submit a lengthy application for group discharge of loans associated with Education Corporation of America
(ECA), owner of the brands Virginia College and Brightwood. The school entered receivership in 2018, after
they failed to secure accreditation from any entity other than the de-recognized ACICS. Between June 2016

and December 2018, the attorneys general submit, “ECA’'s communications with current and prospective
students during the relevant time period consistently misrepresented and/or omitted material facts related to its
accreditation status, financial position, quality of education, and the likelihood and impact of its possible loss of

accreditation."#®

This unfinished business is a problem not only because borrowers are set to enter repayment, but because time
may be running out. Industry has placed a target on borrower defense cancellation and related procedures, by
pressing radical arguments before courts that are inclined to endorse them.* The U.S. Court of Appeals for the
Fifth Circuit enjoined the Biden-Harris borrower defense regulation just one month after it took effect,* indicating
that a consortium of career colleges have a plausible chance of prevailing on the merits of their challenge to the
rule. They raise sweeping arguments that borrower defense adjudication and cancellation are not authorized by
Congress—creating the chance that not only the Biden-Harris regulation, but every borrower defense regulation
could be nullified.*® For now, ED seems to be in a holding pattern—making progress on the Sweet settlement but
little else. And the injunction may explain why ED acted incrementally with respect to Ashford and Phoenix—the
enjoined regulation had a group discharge process, whereas the DeVos regulation did not—notwithstanding
that it compromised debts on a group-wide basis outside of regulations multiple times across administrations.*®
Similarly, DeVry is seeking pre-enforcement review of ED’s ability to recoup, raising structural constitutional
claims about ED’s Office of Hearings and Appeals in addition to statutory and constitutional challenges to
borrower defense cancellation and adjudication.®® And ED's intent to enact a broad-based debt cancellation
proposal under the same statutory authority as used for borrower defense cancellation presents yet another

opening for litigation with far-reaching ramifications for borrowers harmed by predatory schools.”
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Collecting Student Debt Delivers Distress to
Defrauded Borrowers and Exposes Student
Loan Companies to New Lawsuits

Collecting “cancelled” debt violates a multitude of federal and state laws, ED’s regulations, and court orders. The
government'’s private-sector student loan contractors may face liability under a wide range of federal and state

consumer protection laws, including general prohibitions against unfair, deceptive, or abusive acts and practices,
and industry-specific prohibitions against fraud and improper loan servicing passed by state legislatures over the

past decade.*

The specific subset of student loan borrowers awarded borrower defense “cancellation” are, definitionally,

in precarious straits. A student loan payment in any given month can mean the difference between housing
and eviction, utilities or darkness. The reality, though, is that there are not adequate controls in the student

loan system to ensure that these borrowers will be protected and not subject to further injustice. After all, the
Secretary of the Department of Education was held in contempt of court for violating a court-ordered injunction
against collection.®® In that instance, it was borrowers and not ED who sounded the alarm that servicers were
ignoring the injunction—a fact that “terrified” the judge overseeing the case.* In a separate case brought after
ED was held in contempt, a court noted that the contract between ED and Maximus gives the latter “significant
discretion,” and “does not mandate a specific process"” for ensuring borrower defense applicants with defaulted
loans do not face involuntary collection (such as wage garnishment or tax refund offset) while awaiting
adjudication.’® And although there was “an explicit directive from FSA" to apply a “borrower defense tag”
following ED notification, Maximus “made a unilateral decision to cease processing pending BD tag requests."*®

Not even the blanket payment pause prevented involuntary collection.®”

This record does not inspire confidence that defrauded borrowers—including those who have already been told
their loans will be cancelled—will be held harmless during the return to repayment. This population of student
loan borrowers is particularly vulnerable, and the effects of losing what might seem like a small amount of money
to some can be devastating. The last time ED unlawfully collected on Corinthian borrowers—an event that is

still a possibility today—the economic injury was amplified by financial precarity. People took out payday loans,
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incurred late fees, fell behind on other bills.*® The temporary loss of a $400 tax refund caused one person to be
evicted for failure to pay rent.®® Another was unable, without an expected refund, to flee her abusive partner.®° It

will fall to ED or its servicers to account for the damages,® but the harm will be irreparable in some cases.
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they fail to follow direct instructions. Campbell-Ewald v. Gomez, 577 U.S. 153 (2016). Attempts to hold servicers li-
able for violations of state consumer protection law and federal debt collection standards have resulted in messy
battles and finger pointing between the Department and its servicers. See, e.g., Bodor, 2021 WL 4941503 at *7
(detailing dispute between Maximus and the Department); New York v. Pennsylvania Higher Educ. Assistance
Agency, No. 19-civ-9155 (ER), 2020 WL 2097640, at *6-7 (S.D.N.Y. May 1, 2020) (“While PHEAA contends that the
DOE directs various aspects of its performance, it does not point to any evidence that in performing the com-

plained-of conduct, it simply followed the DOE'’s instructions.’).
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Introduction

Over seven million Americans are in default on their federal student loans, and over two million of those
borrowers have struggled under the weight of this debt for over 20 years, with no hope in sight.! Student loan
default both results from financial distress and exacerbates it. Many borrowers in default are simply unable to pay
their loans in full, and continued collection efforts are doomed to fail—while inflicting needless economic pain on
millions of low-income Americans and their families. The government’s collection efforts, including seizures of
poverty-level wages and Social Security benefits, interfere with many families’ ability to pay for necessities and

keep them trapped in cycles of poverty.

Further, although there are a variety of safety net programs intended to prevent default and to cancel the debts of
certain distressed borrowers, many people eligible for those programs have nonetheless defaulted because the
companies paid to service their loans failed to connect them to these programs, wrongly denied them access,

or actually steered them away. As discussed throughout this paper series, servicers have an obligation to help
borrowers access the relief they are entitled to under law. Defaulted borrowers have paid the ultimate price for

these servicing failures.

Fortunately, the U.S. Department of Education (ED) can choose to end this suffering. This paper starts by
grounding readers in the consequences of student loan default, who is in default and why, and why so many
borrowers remain in default for years. It then identifies legal authority, under existing regulations, that empowers
the Secretary of Education to compromise student loan debts and so end collection from defaulted borrowers
where such efforts would be futile or unreasonable. Now—before the suspension of federally-held student loan

collection ends next year—is the time to act on that authority.
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The Consequences of Student Loan Default

Borrowers default on their federal loans after 270 days of nonpayment. Following default, ED notifies credit
reporting agencies and accelerates the debt—meaning the full balance becomes immediately due in full. It

then begins attempting to collect the full amount of the debt as quickly as possible through a variety of means.
During this time, borrowers continue to be charged interest along with potentially significant collection fees and

penalties that can cause their debt to balloon.?

To collect the debt, the federal government can extra-judicially garnish wages, seize tax refunds—including
refunds attributable to anti-poverty tax credits like the Earned Income Tax Credit and Child Tax Credit*—and seize
a portion of some federal benefits, including Social Security benefits. While there are limits on how much the
government can seize from a borrowers' wages or Social Security, such seizure can result in the borrower being

left with income that is well below the poverty line.*

These collection practices have a disastrous impact on the financial security of low-income borrowers, who
report that these seizures interfere with their ability to pay for necessities like housing, transportation to work,
food, and medication.® There is no statute of limitations on the collection of federal student loan debt, so the
government'’s collection practices often keep borrowers in an indefinite cycle of debt and obstruct their pathway

out of poverty.
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Who Defaults on Federal Loans?

A growing body of research demonstrates that borrowers default not because they are attempting to shirk
payment, but because they simply cannot afford to pay and have been unable to access or are not served by

existing debt relief programs.®

Borrowers who are most likely to default are those who entered school with limited financial resources and those
whose investment in education has not paid off. Borrowers in default overwhelmingly come from low-income
families and are first-generation college students.” Nearly half of borrowers with loans in default did not finish
their degree®and as a result do not have improved employment prospects when they enter repayment. Further,
people who attended for-profit colleges account for half of federal student loan defaults.® These borrowers are

more likely to have higher debt burdens and a low-value credential that makes it difficult to pay off their debt.”

Default is also racialized: Borrowers of color, and especially Black borrowers, are disproportionately likely to
experience default! In one longitudinal study, nearly a third of all Black graduates reported having defaulted at
least once, as opposed to one-tenth of white graduates,? whereas another study found that one in two Black
borrowers and two in five Hispanic borrowers, regardless of graduation status, would default over a 20 year
repayment period, as opposed to less than a third of white borrowers.®
A growing body of This is due, in part, to the persistent racial wage and wealth gaps—
research demonstrates realities that are exacerbated by unequal levels of student loan debt.

that borrowers default not Similarly, researchers estimate that twice as many Black Parent PLUS
because they are attempt-

ing to shirk payment, but
because they simply children despite having low-incomes and no realistic ability to repay—

borrowers—who are often pressured to take on federal loans for their

cannot afford to pay and will default on their loans as white Parent PLUS borrowers.”

have been unable to
access or are not served Finally, other economically vulnerable populations are also more likely

by existing debt relief to be in default. This includes older Americans, many of whom rely on

programs. Social Security disability and retirement benefits that are subject to

partial seizure following default® It also includes people with disabilities,
who are more likely to have lower-incomes than their non-disabled peers and may have larger medical bills.”
While some disabled borrowers may be eligible for totally and permanently disabled discharges, many are

ineligible for the program, are unaware that they may be eligible, or cannot navigate the application process.
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Many Vulnerable Borrowers Default Because
They Could Not Access Relief Programs

As a result of past policy failures and servicer misconduct, millions of borrowers are currently in default who not
only should not be in default, but should have had their loans discharged already through either the income-
driven repayment programs or the various discharge programs available to borrowers whose investment in

education did not pay off due to school closure or misconduct or a physical or mental condition.

As ED recognized in 2022, longstanding and widespread servicing failures and misconduct resulted in millions of
financially-distressed borrowers missing out on the full benefits of the Income-Driven Repayment (IDR) program,
which promises participants discharge of their remaining loan balance after 20 to 25 years in repayment.®
Among other problems, instead of enrolling cash-strapped borrowers into IDR, servicers steered them into
forbearances, which would lead their loans to accrue interest and drive up their outstanding debt.® Eventually,
those forbearances would end, and the borrowers, still unable to pay, would default on the now larger loans. This
problem was particularly acute for the lowest-income borrowers, who would be eligible for $0 payments in IDR
while making progress toward having their debt discharged. One study found that less than half of borrowers
who received means-tested government benefits, like SNAP or SSI, were enrolled in IDR, even though IDR would

entitle them to a $0 payment.2

These practices catalyzed the Biden Administration’s IDR Account
..[lI]nstead of enrolling
cash-strapped borrowers
into IDR, servicers

those practices, and some paid much more in default than if they had steered them into

been in IDR. If servicers had effectively connected financially-distressed forbearances, which
would lead their loans to
accrue interest and drive
up their outstanding debt.

Adjustment. However, time in default has been excluded from receiving

relief, even though borrowers in default suffered the most severely from

borrowers to IDR, or if the Biden Administration were to include time in

default as part of its IDR Account Adjustment, then many of the over two

million Americans with loans in default that are over 20 years old? would

be eligible for automatic discharge of their loans now.

Additional borrowers wind up in default due to systemic failures to connect them to other Congressionally-

created discharge programs. For example, a review by ED in 2016 found that almost half of disabled borrowers
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eligible for a Total and Permanent Disability Discharge were in default on their loans.?? Similarly, when reviewing
ED's practices and rules governing Closed School Discharges, a Government Accountability Office (GAO) report
found that half of the borrowers that would receive an automatic discharge three years after their school closed
were in default on their loans.?® While ED is making important progress in delivering discharges to eligible
borrowers by expanding the use of automatic discharges, it is without question that many borrowers still remain

in default despite being eligible for discharge.
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Many Borrowers in Default, Particularly
Those That Are Older or Are Persistently
Low-Income, Will Never Be Able to Repay
Their Loans

Just as many borrowers in IDR programs will never repay their loans in full, and rely on IDR forgiveness to put
an end to their indebtedness, many borrowers in default will never be able to repay their loans in full. While the
premise behind the student loan system is that the investment in education will pay off in increased earnings,

allowing for successful repayment over time, it is clear that is not the case for some borrowers.

This is particularly problematic for borrowers who subsist on income near or below the poverty line for a number
of years. Poverty in the United States is sticky: Recent research found that 44 percent of people in poverty for a
year will not be able to exit poverty, and that portion jumps to 87 percent for people who are in poverty for seven
years.?* Many borrowers in poverty simply lack sufficient income or assets to collect to repay their student loans
in full despite the government’s powerful collection apparatus. And what little is available to collect from them—
generally only certain anti-poverty benefits like the Earned Income Tax Credit, the Child Tax Credit, or a portion
of poverty-level Social Security benefits or wages—Ilikely should not be collected, and would not be considered

available for student loan payment in income-driven repayment.

While public data on long-term default is limited, information that ED
Poverty in ’fhe United has made available in recent years demonstrates both that a sizeable
States is sticky: Recent
research found that 44
percent of people in
poverty for a year will not persistently low-income borrowers, enforced collection does not result
be able to eXi_t pqverty, in progress toward paying down the debt.

and that portion jumps to

87 percent for people who First, ED data released in 2021 revealed that over two million borrowers

portion of borrowers currently in default have been unable to repay their

loans in full despite decades in repayment and default, and that for some

are in poverty for seven were in or close to default on loans that were over 20 years old, and over

ears.
y three million additional borrowers were in or close to default on loans

that were 10 to 20 years old.?®
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Second, a 2016 GAO report revealed that many older borrowers subject to Social Security offset to collect

their defaulted student loans had sufficiently low income that the collection failed to result in any progress in
reducing their debt.? The GAO report highlighted that nearly three quarters of the amounts collected through
Social Security offset were applied to interest and fees and did not touch principal.?” A third of these borrowers
remained in default for five years after becoming subject to offset, and many saw their loan balances increase
over time despite the offsets.?® Thus, ED pursued collection and deprived these borrowers of basic subsistence
income for years, pushing many borrowers' benefits below or further below the poverty level in doing s0,% even

though it did not result in meaningful repayment.
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The Biden Administration Promised Relief to
Borrowers in Default

In April 2022, the U.S. Department of Education announced that it would provide a “Fresh Start” to millions of
borrowers with loans that entered default under prior administrations. The Biden Administration’s Fresh Start
program has temporarily suspended default consequences, including collection, for federal student loans in
default and allows borrowers to request to be fully removed from default, and returned to “good standing” in

repayment, through September 2024,

The Fresh Start program has provided critical relief to financially-distressed borrowers in default, among

other things protecting their income and benefits from seizure so they can put those funds toward their and
their families’ basic needs.*® But unfortunately, uptake in the program has been low, likely due to insufficient
communication to borrowers about the program.® As a result, for most borrowers with loans in default, the harsh

consequences of default will resume later next year.
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The Administration Should Act to Cancel
Eligible Defaulted Loans Before Collection
Resumes

The Biden Administration has a pivotal window of opportunity to act on the default crisis between now and fall
2024, when forced collection activities resume on roughly seven million Americans with student loans in default.
Fortunately, ED has tools available to provide relief to many of these borrowers, and in particular to those who
have experienced significant financial distress and who are unlikely to be able to successfully repay their student

loans. There are at least two potential avenues that ED should consider:

e First, under current regulations, the Secretary has authority to compromise federal student loan
debts that it is “unable to collect ... in full within a reasonable time.”*? This may encompass a large
number of defaulted federal student loan debts, including debts that have already been in collection
for a significant amount of time without collection in full, and additional debts that are unlikely to be
collectible in full within a reasonable amount of time based on data readily available to the Secretary.
Exercising this authority could allow the Secretary to discharge a substantial number of outstanding
student loan debts that the government is unlikely to be able to collect in full and that will otherwise

continue to inflict needless financial hardship on low-income Americans.

e Second, the Secretary could extend the current IDR Account Adjustment to provide credit towards loan
forgiveness for past time in default, on a one-time basis, just as it is already providing credit for past
time in delinquency and several other statuses indicative of financial distress and systemic failures to

connect eligible borrowers to IDR.

This paper focuses on the first path-compromising uncollectible debts-with extension of the IDR Account
Adjustment discussed in detail elsewhere.® But the two approaches are not mutually exclusive; pursuing both
could maximize relief to borrowers who have experienced extended financial distress and as a result have been

unable to repay their loans in a reasonable amount of time.

Starting from the legal framework for compromise, current Department regulations provide that “under the

provisions of 31 CFR part 902 or 903, the Secretary may compromise a debt in any amount, or suspend or
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terminate collection of a debt in any amount, if the debt arises under the Federal Family Education Loan Program
..., the William D. Ford Federal Direct Loan Program..., or the Perkins Loan Program.” 34 C.F.R. § 30.70(e)(1).
Part 902, in turn, authorizes the Secretary to compromise a debt if “[t]he Government is unable to collect the

debt in full within a reasonable time by enforced collection proceedings.” 31 C.F.R § 902.2(a)(2).

In summary, current regulations authorize the Secretary to compromise
a Direct, Federal Family Education Loan (FFEL), or Perkins Loan that The Biden Administration
has a pivotal window of
opportunity to act on the
default crisis between
now and fall 2024, when

the Secretary determines that the government is unable to collect in full

within a reasonable amount of time through enforced collections.®*

The question then arises: How does the Secretary determine which . o
forced collection activi-

loans it is unable to collect in full within a reasonable amount of time ties resume on roughly
through enforced collections? To our knowledge, ED has not published seven million Americans
with student loans in

any guidance as to how it makes such a determination or what it
default.

considers a “reasonable” amount of time to collect a student loan debt

in full. Indeed, the discussion of compromise in the Private Collection
Agency (PCA) Procedures Manual—which set out the policies for the private collection agencies that ED until
recently contracted with to collect on defaulted debts and to handle requests to compromise defaulted loans—
does not address this basis for compromise at all. In the absence of existing subregulatory policy guidance for
compromise of old defaulted debts in the student loan program, ED could establish new guidance starting from
a blank slate or could act to offer compromise relief consistent with the discretion afforded under the regulations

on a one-time basis.

In identifying loans that the government is unable to collect in full in a reasonable amount of time, there are at

least two categories that ED could consider:

1 Defaulted loans that the government has already been unable to collect in full in a
reasonable amount of time. For such loans, eligibility for compromise should be clear cut, and no
additional assessment should be needed because the debt has already met the standard for compromise
through demonstrated government inability to collect in full in a reasonable amount of time. In setting
the number of years considered “reasonable” to expect collection in full, ED could look to the practices
of other agencies or to actors in the private marketplace. Alternatively, ED could look to its internal data,
which should reveal, for example, the number of years that most loans spend in default before either
being collected in full or returning to good standing, as well as the number of years in default after

which loans are unlikely to be successfully repaid or collected in full. Then putting this into practice, the

Secretary may determine, for example, that three years is a reasonable amount of time to pursue debts
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in default, and that loans that remain in default after three years are unlikely to be successfully repaid or

collected in full and should be discharged.®®

ED might also reasonably decide that the amount of time that it is reasonable to attempt collection
in full could also depend on the total, cumulative period the loan has been outstanding, including
both time in repayment and time in default. Under this approach, ED could, for example, determine
that outstanding loans in default that entered repayment 20 or more years ago are debts that the
government cannot collect in full a reasonable amount of time, and should be discharged. There are
potentially a large number of low-income and financially-distressed borrowers who would meet this
criteria for having their debt compromised, and for whom debt relief would offer tremendous benefit to
their financial security. As discussed above, approximately two million borrowers are in or near default
on very old loans that entered repayment over 20 years earlier.*® Many older and disabled Americans
subject to offset have loans that fall into this category; according to a 2016 GAO report, 43 percent of
older borrowers subject to Social Security offset had loans over 20 years old (and 10.6 percent had loans

that were at least 30 years old).*

2. Defaulted loans that the government will be unable to collect in full because the amount
that the government is able to collect is insufficient to reduce borrowers’ balances. Despite ED's
tremendous collection powers, including the authority to seize tax refunds in full and to garnish wages
and Social Security benefits without a court order, there are some borrowers in default who are simply
so poor that enforced collection is fruitless. The government cannot draw blood from a stone. For many
low-income borrowers, the amount that is available and can legally be collected from them via wage
garnishment, Social Security offset, and tax refund offset is not enough to even cover collection fees

and ongoing interest charges, and thus does not reduce principal. As a result, the government will be
unable to collect the debt “in full” in a reasonable amount of time because the collection will only service
interest and collection charges, with the principal untouched. Continued collection will leave the debt

balance the same or cause it to increase as unaffordable interest continues to accrue.

Loans in this category include defaulted loans that are subject to Social Security offset but do
not have decreasing principal because the borrower’s Social Security income is so low that it is
either fully protected from offset or the amount that can be seized is less than the interest and
fees that accrue each month. For example, the 2016 GAO report found that roughly half of borrowers
who were subject to Social Security offset had no portion of the amount collected via offset applied to
their principal—it all went to interest and fees.*® Application of the compromise standard to this group
of borrowers is particularly compelling as most Social Security recipients are unlikely to experience the

type of significant income increases that would improve the likelihood of collection in full, and because
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for many, the offset pushes the remaining Social Security payment below—or further below—the poverty

level®®

In addition to providing relief to millions of the most financially-distressed borrowers at little actual cost
to the government, both of these categories have the advantage of presenting clear, bright-line rules
that can be used to determine loans eligible for compromise relief. Further, all of the information needed
to assess eligibility for relief is within ED's possession, as ED has data at the individual borrower level
reflecting the amount of time in default, the amount of time since loans entered repayment, and whether
a borrower in collection has a balance that is decreasing (indicating that it is making at least some
progress toward collection in full) versus remaining flat or increasing (indicating that the government

is not making progress toward collection and is unlikely to successfully collect in full in a reasonable
amount of time). Thus, ED could provide this relief to eligible borrowers, on an opt-out basis, without
requiring borrowers to apply or submit evidence of their eligibility—an important advantage, considering
the difficulty ED continues to have with reaching defaulted borrowers and the burden that application-

based relief programs place on borrowers and ED alike.

Ultimately, ED and the companies it pays to collect student loans cannot draw blood from a stone, and

continuing to try is not only futile but inflicts needless suffering on low-income borrowers and their families,

too often trapping them in poverty. This practice is unnecessary and counter to the purpose of the federal

student loan system, which aims to deliver economic mobility to low-income Americans by providing access to

education. Now, before collection resumes in 2024, is the time for the Secretary of Education to reevaluate ED's

practice of continuing to pursue financially-distressed Americans for student debts past the point that collection

is futile, and to use available authority to change course.
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Introduction

Since 1993, the little-known and short-lived Joint Consolidation Loan program has left a group of student loan
borrowers in financial distress and excluded from several student debt relief opportunities. In 2022, Congress
finally acted to protect these borrowers by enacting the Joint Consolidation Loan Separation Act. Although not
yet implemented, the Act will finally allow families to separate their loans and participate in critical debt relief

programs.
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Background

The Joint Consolidation Loan program allowed married couples to consolidate their student loans. This was
designed to allow borrowers to simplify household finances and take advantage of lower interest rates. But to do
so, borrowers had to agree to be held jointly liable for the new consolidation loan, regardless of any later change
to their marital status.' In addition, these loans stipulated that if one of the borrowers was unable, or refused, to
pay back the loan, the co-borrower would be held responsible for the entire balance.? Because there was no way
to separate these loans, the co-borrowers remained locked together financially, even in the case of domestic
abuse or divorce.® Congress ended this program in 2006 by enacting the Higher Education Reconciliation Act,

but it did not provide a pathway for separating these loans.*

Very little is known about these spousal consolidation loan borrowers today. Documents made available in
response to a National Consumer Law Center Freedom of Information Act request reveal that 14,782 borrowers
consolidated their loans using this program.® Only 776 spousal consolidation loan borrowers continue to owe
money on those loans - the remainder presumably paid off their loans or refinanced into private loans not eligible
for federal loan forgiveness programs. These remaining borrowers, representing roughly 0.00002% of the federal

student loan portfolio, have been in repayment for at least 17 years since the consolidation program ended.

The inability to separate these loans has resulted in former spouses having to work together to make payments
on their consolidated loan. In some cases, survivors of domestic violence have found themselves financially
entangled with their abusers with no possibility of an exit.° In instances when a former spouse chooses to

not make payments, the other spouse has no choice but to pick up their share of the bill or face the harsh
consequences of loan default.” Even for couples who remain in a

These remaining marriage, joint consolidation loans have imposed major financial

borrowers, representing obstacles including, as discussed below, ineligibility for student debt
roughly 0.00002% of the relief programs.
federal student loan

portfolio, have been in Many of the Joint Consolidation Loans in existence today originated
repayment for at least 17
years since the

consolidation program
ended. borrowers who consolidated their loans into a Direct Joint Consolidation

under the now defunct Federal Family Education Loan (FFEL) Program,

leaving these borrowers at an even greater disadvantage than co-

Loan. While individual FFEL loan borrowers can consolidate their loans
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into a Direct Consolidation Loan in order to access critical student debt relief programs, Joint Consolidation Loan
borrowers with FFEL loans cannot do so. This denies them access to Public Service Loan Forgiveness (PSLF),
most Income-Driven Repayment (IDR) plans, and the one-time IDR Account Adjustment that will allow millions
of borrowers to finally qualify for debt forgiveness and bring millions more closer to forgiveness. Holding these
joint loans also prevents them from consolidating their loans to exit default. In addition, FFEL Joint Consolidation
Loans that are not held by the U.S. Department of Education (ED)--some such loans are now held by ED—were
excluded from the COVID-19 payment pause that was in place between March 2020 and September 2023, which

meant they were required to continue loan payments throughout the pandemic.

While borrowers holding Joint Direct Consolidation Loans are eligible for some debt relief programs, those
benefits are limited. For example, spousal consolidation loan borrowers may participate in PSLF but only if both
spouses worked full time in a qualifying public service position when each of the requisite 120 monthly payments

were made.

Today, 17 years after Congress ended the Joint Consolidation Loan program, these borrowers still find themselves

waiting for relief that will allow them to participate fully in these student debt relief programs.
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Locked Out, Left Behind

In 2022, Congress made a promise to provide relief to Joint Consolidation Loan borrowers. The Joint
Consolidation Loan Separation Act,? a bill led by Senator Mark Warner (D-VA) and Representative David Price
(D-NCO04), received bipartisan support, passed easily through both chambers, and in October 2022 was signed
into law by President Biden.® The bill directed ED to create a mechanism for these borrowers to separate their

loans and ensure they could access the student debt relief they had long been denied.

The timing of the bill's passage was of particular significance. It was signed just three weeks before the PSLF
Limited Waiver ended, which had relaxed eligibility requirements for public service workers to receive loan
forgiveness following years of programmatic failure. Though not widely distributed beyond an update on its
website, ED explained that it would eventually reach out to Joint Consolidation Loan borrowers who expressed
interest in the Limited Waiver prior to its expiration on October 31, 2022, and would retroactively apply the
Waiver's benefits after borrowers acted to separate their loans.® It is unknown how many joint borrowers

expressed interest in receiving the benefits of the PSLF Waiver.

The limbo in which these borrowers found themselves relative to debt relief programs increased in April 2023,
when ED announced its plan to “address|[] historical failures in the administration of the federal student loan
programs.” This plan addresses problems such as student loan companies steering borrowers into forbearance
and correcting for data problems and payment history inaccuracies by conducting a “one-time account
adjustment.” As with the Limited Waiver, borrowers with FFEL Joint Consolidation Loans were told that they
would not immediately receive these benefits and would need to wait until ED separated their loans before they

became eligible.”

Finally, in July 2023, ED acknowledged that although Congress required that ED allow these borrowers to
separate their Joint Consolidation Loans, the process for doing so “will not be fully implemented until late 2024 at

the earliest.

While these borrowers continue to wait for student debt relief, ED has advised that borrowers with Direct
Joint Consolidation Loans and borrowers with FFEL Joint Consolidation Loans held by ED may ask their loan
servicer to place their loans into forbearance until the loan separation process is available. Those loans will

accrue non-capitalizing interest in the meantime. For spousal borrowers who hold commercially-held FFEL Joint
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Consolidation Loans, ED has encouraged FFEL lenders to grant discretionary forbearances until the separation
process is finalized, but came short of requiring it!* A number of spousal borrowers have reported to Student
Borrower Protection Center that their lenders have denied their requests for a discretionary forbearance, thereby
requiring these borrowers to continue making payments as they wait for a process to separate their loan and

access student debt relief®

Spousal Consolidation Borrowers Are All But Assured to Face
Harm From the Delayed Implementation of the Joint Consolidation
Loan Separation Act

Spousal consolidation borrowers who have patiently waited for help accessing student debt relief programs
are all but assured to face continued harm while they wait for ED to implement the Joint Consolidation Loan
Separation Act. It remains unclear when the promised relief will reach these borrowers, or how many will still
even be in repayment when it arrives. Even in the best-case scenario, spousal consolidation loan borrowers are

likely to see their student loan balances slowly creep up if they move into an interest-accruing forbearance.

While the delayed implementation of the Joint Consolidation Loan Separation Act is a concern for all borrowers
with these loans, this is a particular problem for survivors of domestic violence or economic abuse, who will
remain financially tied to their abusers until they are able to separate their loans. And, it will delay access to
affordable IDR plans. Because these loans were last issued 17 years ago, with the first loans issued 30 years ago,
many of these borrowers will likely be eligible for debt cancellation once

..[Allthough Congress the Account Adjustment is eventually applied to them.
required that ED allow
these borrowers to The failure to ensure that all FFEL Joint Consolidation Loan borrowers

separate their Joint can place their loans into forbearance while they continue to wait is

Consolidation Loans, the

process for doing so “will
not be fully implemented PSLF Waiver and IDR Account Adjustment, any payments made towards

likely to have long-lasting harms to these borrowers. Even under the

until late 2024 at the a FFEL Program loan cannot be refunded even after the borrower is

earliest, able to complete the process for a new Direct Consolidation Loan. This

means that any spousal consolidation loan borrower who is required
to make payments until the separation process is enacted, then receives PSLF or IDR cancellation, will not be
able to get their money back--even if they far exceed the 120 to 300 monthly payments required to receive

forgiveness under these programs.

These borrowers continue to face other harms while they remain caught in this limbo rather than receiving the

student debt relief they were promised. For instance, these borrowers will continue to have a higher debt-to-
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income ratio, which makes taking out other consumer products more expensive. And for borrowers who have

slipped into default, they must continue to face wage garnishment, tarnished credit scores, and no way out.

Collecting Student Debt Delivers Distress to Spousal Consolidation
Borrowers and Exposes Student Loan Companies to Potential
Liability

Spousal consolidation

ED can and should act to implement the Joint Consolidation Loan borrowers who have
Separation Act as quickly as possible to minimize these harms. Most patiently waited for help
notably, ED could simply forgive these loans given, as noted above, that acgessing student debt
only 776 borrowers continue to hold these loans. ED’s announcement relief programs are a.” oI
o . assured to face continued
that it will be unable to implement a process to separate these loans harm while they wait for
for at least another 14 months suggests that doing so requires the ED to implement the Joint
expenditure of time and other resources that could be devoted to other Consolidation Loan

Separation Act.

programs that impact a greater number of borrowers. Fiscally, it likely

makes sense simply to forgive these loans under the Secretary's Higher

Education Act authority to compromise, waive or release loans "under certain circumstances."®

Alternatively, ED could reprioritize the work of implementing the Joint Consolidation Loan Separation Act, which
requires the U.S. Secretary of Education to separate Joint Consolidation Loans into two new individual Direct
Consolidation Loans upon joint or, in limited circumstances, individual application by borrowers.” Doing so for
the 776 borrowers who continue to hold these loans should not take 25 or more months (from the October 2022
enactment “until late 2024 at the earliest”). Although this pool of borrowers is relatively small, the harm they have
realized since the consolidation program ended 17 years ago is potentially great. This prompted Congress to act

on their behalf. It is past time for ED to carry out Congress's wishes and protect these borrowers.
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Introduction

This is an unprecedented time for student loan borrowers. In October 2023, payments on federal student loans
are due for the first time since March 2020. Borrowers must reengage with a system with which they may not
have interacted throughout this paused period, and other, recent borrowers must navigate this system for the first
time. Changes to federal regulations and consolidation in the market for student loan servicing have made an

already-complex landscape nearly impossible to navigate for the average consumer.

During this time of transition and upheaval, certain populations of borrowers face additional hardships: those
who should never have been returned to repayment because their loans should have been cancelled. The federal
student loan system provides several different programs and mechanisms through which eligible borrowers'
loans will be cancelled. This ranges from public service workers to borrowers whose schools defrauded them to
long-term borrowers, and more. Due to regulatory changes in the student loan system, hard-fought judicial relief,
and executive action, millions of borrowers in these groups are entitled to have their loans cancelled. Instead,

they are receiving bills. Each of these circumstances is explored in detail in accompanying papers.

Sometimes what seems unjust is also unlawful. This paper examines these borrowers’ circumstances through
the lens of consumer protection law, and asserts that by sending these borrowers statements and demanding
payments, student loan services are engaged in unfair, deceptive, and abusive conduct in violation of federal law.
Especially when the student loan system itself is failing borrowers, federal and state law enforcement agencies
and financial regulators can and must step in to ensure that no borrower is forced to make a payment on a loan

that should no longer exist.
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Federal and State Laws Prohibit Student
Loan Servicers From Engaging in Unfair,
Deceptive, and Abusive Acts or Practices

One of the main tools to combat consumer abuses are laws against unfair or deceptive acts or practices, so-
called UDAPs! These consumer protections are intentionally flexible and are intended to meet new challenges as
they arise without having to engage in the whack-a-mole exercise of endlessly legislating against hyper-specific

abuses.?

At the federal level, the Federal Trade Commission (FTC) has for nearly a century had the authority to address
UDAPs “in or affecting commerce.” In 2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act
(Dodd-Frank) expanded the scope of traditional UDAPs by prohibiting abusive acts and practices by financial
services firms,* resulting in a UDAAP that can be enforced by the federal Consumer Financial Protection Bureau
(CFPB) and by state attorneys general and financial regulators.® Through rulemaking, the CFPB has made clear
that student loan servicers, regardless of whether they service federal or private student loans, are covered

persons subject to this UDAAP standard for both supervisory and enforcement purposes.®

Virtually every state also has a UDAP statute, although they vary in the scope of conduct that is prohibited,

entities to which it can be enforced, and who can bring claims when the law is violated.” Additionally,

approximately 19 states have passed consumer protection laws specific to student loan servicers that contain

“"mini-UDAPs" applicable to that industry. These state laws are not alternatives to states’ ability to exercise the

federal UDAAP standard, but rather can be enforced in parallel to police unlawful conduct.

Although intentionally flexible and broad, UDAAPs are not vague. Years . :
. | g _ ons have helbed to flesh X Although intentionally

of case law and agency interpretations have helped to flesh out the flexible and broad, UDAAPs

contours of what makes an act or practice unfair or deceptive,” and for are not vague.

Dodd-Frank's UDAAP, Congress included specific elements of what
makes conduct unfair, deceptive, or abusive.® Given Dodd-Frank’s applicability to student loan servicers, national
scope, and enforceability by both federal and state actors, this paper focuses on it as a tool to address servicers

conduct as federal student loan payments resume.
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An act or practice is unfair in violation of the Dodd-Frank when:

1. It causes or is likely to cause substantial injury to consumers;
2. The injury is not reasonably avoidable by consumers; and
3. The injury is not outweighed by countervailing benefits to consumers or to competition."

An act, practice, representation, or omission is deceptive in violation of Dodd-Frank when:
1 The act, practice, representation, or omission misleads or is likely to mislead the consumer;

2. The consumer’s interpretation of the act, practice, representation, or omission is reasonable

under the circumstances; and
3. The act, practice, representation, or omission is material.”?
Finally, pursuant to Dodd-Frank, an act or practice is unlawfully abusive when it:

1. Materially interferes with the ability of a consumer to understand a term or condition of a

consumer financial product or service; or

2. Takes unreasonable advantage of

a. Alack of understanding on the part of the consumer of the material risks, costs, or conditions of

the product or service;

b. The inability of the consumer to protect the interests of the consumer in selecting or using a

consumer financial product or service; or

c. The reasonable reliance by the consumer on the covered person to act in the interests of the
consumer.®

These three categories of unlawful conduct are not mutually exclusive, and a single act or practice can be any

combination of unfair, deceptive, or abusive. As discussed below, when student loan servicers send statements

demanding payments to borrowers who have a right to loan cancellation, that is an unfair, deceptive, and abusive

act in violation of federal UDAAP consumer protections.
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There Are Several Identifiable Classes of
Borrowers Whose Loans Should or Could Be
Cancelled

As federal student loan payments resume for the first time since March 2020, there are discrete categories

of borrowers who will receive statements demanding monthly payments, but whose loans should have been
cancelled instead. These groups of borrowers include public service workers, defrauded students, borrowers who
have been in repayment for decades, and borrowers with low balances, among others. Each of these groups is
discussed in greater detail in companion papers to this one!* What unites them, however, is that if the student
loan system were functioning efficiently and fairly, they should not have to resume payments on their student

loans.

For the purpose of determining whether student loan servicers are engaged in unlawful activity by sending
statements and demanding payment from these borrowers, rather than discuss each class of borrower's

individual circumstances, they can be grouped into three general categories.

First, borrowers who have met all statutory requirements to have their loans cancelled, but who are waiting on an
under-staffed,” slow,® and error-prone' student loan servicer to process their rights.® Second, borrowers whose
loans will be cancelled without any further action, but at a later date known or knowable by the servicer!® Third,

borrowers who could take an affirmative action that would result in their loans being cancelled.?

Each of the three categories of borrowers whose loans should be cancelled are readily identifiable to student
loan servicers, which have complete access to borrowers' student loan records, including payment histories and
cancellation applications. Servicers could, therefore, either refrain from
o sending statements and demanding payments from these borrowers
Federal servicing T _ _ _
contracts provide no until their cancellations have been processed, or could include with
shield against consumer the statements an acknowledgement that the nature of these debts is

protection laws; to the conditional: these borrowers may not be required to pay.
contrary, they incorporate

them. Federal servicing contracts provide no shield against consumer

protection laws; to the contrary, they incorporate them. Although
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student loan servicers are contracted to service student loans, which generally includes sending statements

and collecting payments,? those same contracts provide that servicers “will be responsible for maintaining a

full understanding of all federal and state laws and regulations and Federal Student Aid (FSA) requirements and
ensuring that all aspects of the service continue to remain in compliance as changes occur."?2 Not only does this
create an affirmative obligation for servicers to remain current on changes to the federal student loan system,

it also requires them to understand when and if their conduct may run afoul of state and federal consumer
protection law. This is especially true of Dodd-Frank, as the CFPB already determined that student loan servicers
are covered persons and because it is not subject to the same preemption challenges as state law. Servicers
should therefore have understood that segments of the loans they service met, will soon meet, or could meet
statutory requirements for cancellation and that failing to alter their servicing of those loans in any way would

potentially constitute a UDAAP.

Beginning in September 2023, however, student loan servicers began sending these borrowers statements that

unconditionally demand a monthly payment, due on a date certain.

“MOHELA Federal Student Aid

A Department of Education Service
[P A PN TR SERORT An OFFICE of the U.S. DEPARTMENT of EDUCATION

Billing Statement Summary
Information is current as of 09/21/2023

Your Student Loan Payment is Due 10/16/2023

Current Due: $59.12
Past Due: $0.00
Total Due: $59.12

Pay Online Now

This notice does not replace your billing information available on mohela.com. For information about which loans are included in this billing statement
and your repayment options, please log in.

Easy Ways to Pay

* Receive a 0.25% interest rate reduction by signing up for Auto Debit
« Login to your mohela.com account and pay online

* Get the MOHELA app for your iPhone or Android device

« Use our automated phone system at 888.866.4352 anytime 24/7

You received this email because you are a MOHELA customer and signed up for our Go Paperless program. Replies to this message are not monitored. If you would like to contact us or cancel
your participation in MOHELA's Go Paperless program, call our Customer Service Department at 888-866-4352. We respect your privacy. See our Privacy Policy

This message is an attempt to collect a debt and any information obtained will be used for that purpose.
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These statements make no explicit or implicit mention of borrowers’ right to cancellation or progress toward
cancellation, and provide only a general disclaimer that borrowers can contact their student loan servicer for
assistance. Critically, the sending of statements that demand payment and fail to address these borrowers’
statutory right to have their loans cancelled is an “act or practice” for the purpose of the following UDAAP

analysis.
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Sending Bare-Minimum Statements to and
Demanding Payments From Federal Student
Loan Borrowers Who Have a Statutory Right
to Loan Cancellation is Unfair

For each of the three categories of borrowers described above, sending statements demanding payment,
without any acknowledgement or information related to debt cancellation, satisfies each prong of an unfair act in

violation of Dodd-Frank.

Demanding Payment From Borrowers Who Have a Right to Loan
Cancellation Causes or Is Likely to Cause Substantial Injury

There can be little objection to the fact that making a payment on a debt that should no longer be owed is a form
of monetary harm. Not only does it shock the conscience, but it is also a general tenet of consumer protection
law that borrowers should never have to pay a debt that they do not owe.?* We see this maxim reflected through
state and federal debt collection laws, such as the Fair Debt Collection Practices Act (FDCPA), which prohibits
unfair collection practices, including collecting any amount expressly authorized and owed.? Although the
FDCPA is generally not applicable to student loan servicers,? it is nonetheless instructive for how to apply Dodd-

Frank's applicable unfairness standard to the collection of a debt.?®

Additionally, the fact that the monthly payments being demanded [A]n act or practice that

may not be substantial relative to each individual borrower's personal causes a small amount of
circumstances is not dispositive; the CFPB has explained that “an act or harm to a large number of
people may be deemed to

practice that causes a small amount of harm to a large number of people S
cause substantial injury.

may be deemed to cause substantial injury."?’

Finally, injury need not have occurred. In drafting Dodd-Frank, Congress

was explicit in the text that conduct that is “likely to cause” harm can still be considered unlawful.?®
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Here, there is clearly the risk of substantial injury. For all three categories, payments are being demanded from
borrowers who should no longer need to make any payment, either because their loans should already be
cancelled or because they have a right to cancellation without additional payments, i.e., by waiting additional
time or by taking an affirmative step. This amounts to an injury. In addition to offending the legal principle that
borrowers should not make payments where none should be legally due, there are practical harms, too. Making
a payment diverts funds from other monthly expenses, investment opportunities, or emergency funds. And
there is no need to assess individual borrowers’ circumstances, because taken together, by sending statements
and demanding payments, servicers' actions cause or will likely cause injury to thousands, if not millions, of

borrowers, which is sure to meet any standard for substantial injury.
Borrowers Cannot Reasonably Avoid This Substantial Injury

Not only does demanding payments from borrowers who have a right to loan cancellation create at least the risk

of substantial injury, it creates an injury that is not reasonably avoidable by borrowers.?®

First, as a threshold matter, even borrowers who have satisfied all applicable legal requirements may not be
aware that they have a right to have their loans cancelled, and so they cannot reasonably avoid harm that they
do not know they are likely to experience. The federal student loan system is exceedingly complex and has
undergone significant changes in recent years.*® The system is too complex to assume that the average borrower
is familiar with the various statutory provisions by which their debt could
be cancelled. Servicers, not borrowers, are the ones with the subject

Servicers, not borrowers, . o
are the ones with the matter expertise and access to consumer records necessary to identify

subject matter expertise whether a borrower has a right to cancellation.
and access to consumer

records necessary to Additionally, the system'’s historic failure to deliver debt cancellation,
identify whether a including the Supreme Court'’s decision to block President Biden's

borrower has a right to

: broad-based debt cancellation following millions of borrowers being told
cancellation.

they were approved for loan cancellation, have understandably created

distrust and uncertainty that reasonably could result in a borrower
assuming the only way to end their debt is by paying it off.3" We therefore cannot expect a borrower to reasonably

avoid a harm that they do not know, understand, or anticipate.

Second, borrowers cannot reasonably avoid this injury because they cannot reasonably avoid its cause: they
have little to no choice in which company services their loans. There are only five companies that service non-
defaulted federal student loans held by the federal government,®? and a handful of additional companies that

service commercially-owned federal student loans.*® The federal student loan servicing system is a closed and
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small market that prevents any meaningful consumer choice or incentive for servicers to compete for business
by improving the quality of their services. This is particularly true for borrowers whose loans should be cancelled
under a statutory discharge program with a dedicated student loan servicer, such as the Public Service Loan

Forgiveness (PSLF) program,3* as they have no choice in the company to which their loans are assigned.

Further, the problems that have plagued the servicing industry and that result in servicers demanding payment
on loans that should be cancelled—namely slow processing time and low-quality customer service that fails to
provide borrowers with timely and material information about their loans—is pervasive across all servicers in
this closed and small market.® Borrowers cannot avoid this harm because it is being perpetrated by all available

student loan servicers.

Third, even in the rare circumstance where borrowers have sufficient information to know that their loans are
immediately eligible for cancellation and that payment toward their loans
would therefore represent a harm, they are left with only two options: Borrowers cannot avoid
seek a payment alternative or make no payment. Neither of these this harm because it is

being perpetrated by all
available student loan

options is reasonable.

To avail themselves of a payment alternative, such as a forbearance, servicers.

is not a reasonable option. For too many borrowers it is practically
impossible to reach their servicer in a reasonable manner. Leading up to the return to repayment, student
loan servicers reduced staff and operating hours,*® which has resulted in extraordinary call wait times and
abandonment rates.” It is not reasonable to expect a borrower to wait on hold for hours on end, during their
work day, to reach their servicer. Even if a borrower can reach their student loan servicer, being placed into a
forbearance is not reasonable, as that exchanges one harm, a payment, for another: unnecessary interest that

continues to accrue while in forbearance.

Nor is it reasonable to expect these borrowers to simply ignore statements sent to them and make no payment.
Again, many borrowers who have a right to debt cancellation may not be aware of that right, and so may make

a payment under the belief that they must pay down their loan over time. Additionally, it is not reasonable to
expect an individual borrower to defy a statement and demand for payment sent by a government contractor.
The consequences of delinquency and default on federal student loans is too great,® and the federal government
is actively encouraging repayment. Although the Biden Administration has announced an “on-ramp” policy that
will allow borrowers to miss payments without becoming delinquent, this does not make it reasonable for a
borrowers whose loans should be cancelled to skip payments: the government has been very clear that the on
ramp should be a last resort for borrowers who are unable to afford their monthly payments.® Inability to pay

and the right to not pay are different circumstances. The on-ramp also would not completely avoid the injury of
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repayment, as interest will continue to accrue during any month when no payment is made.*

For these reasons, which range from difficulties navigating an overly complex system to facing interest accrual as
an alternative injury, borrowers cannot reasonably avoid the injury of having payments demanded on their loans

that legally should be cancelled.

This Injury to Borrowers Is Not Outweighed by Any Countervailing
Benefit to Consumers or to Competition

There are no countervailing benefits to demanding payments from borrowers whose loans should be cancelled.
The federal student loan system is not dependent on revenues from any borrower payments, let alone this
subclass of borrowers, to originate loans to new borrowers.* To the extent that is operationally easier for
servicers to send out statements en masse rather than identifying the borrowers whose loans should be
cancelled, that would likely be outweighed by the need to subsequently issue refunds to borrowers who make
unnecessary payments, resulting in a net cost, rather than benefit. There are also strong public policy arguments
against framing collection from these borrowers as a benefit, since Congress provided for loan cancellation.

In fact, the failure to execute these loan cancellations in a timely manner and the decision to instead send
statements and demand payment generates more work than is necessary and misses an opportunity to reduce

the government's overall portfolio, which would have resulted in a net benefit.

For these reasons, by sending statements to and demanding payment from borrowers who have a legal right
to loan cancellation, student loan servicers are likely engaging in an unfair act in violation of federal consumer

protection law.
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Sending Bare-Minimum Statements to and
Demanding Payments From Federal Student
Loan Borrowers Who Have a Statutory Right
to Loan Cancellation is Deceptive

Sending statements and demanding payment from borrowers whose loans should legally be cancelled is also
likely a deceptive act in violation of federal law. This is particularly true for borrowers in category three, who must

take an affirmative action to benefit from cancellation.
Servicers’ Acts and Omissions Are Likely to Mislead Borrowers

The act of issuing a statement that lists a payment amount and due date to a borrower sends a clear message:
that the borrower must pay, or else. As discussed in the accompanying papers, borrowers who have satisfied all
legal requirements to have their debts cancelled do not, in fact, owe a payment. Sending a statement is therefore

misleading because it conveys something that is not true.

Similarly, the statements omit important information.*? They do not

The act of issuing a

identify the borrower as someone who is entitled to loan cancellation or, statement that lists a
in the case of borrowers in category three, provide specific instructions payment amount and due
about what steps must be taken to qualify for debt cancellation or date to a borrower sends

a clear message: that the

borrower must pay, or
to the FSA website and to servicers' own websites, neither of those else.

identify any relevant deadlines. Although statements do refer borrowers

resources meaningfully helps borrowers self-identify as someone who
should not owe additional payments. The failure to include individualized
and relevant information about debt cancellation on statements demanding payments is therefore an omission

that is likely to mislead a borrower into believing that they must make a payment.
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Borrowers’ Belief That a Payment Is Due Is Reasonable Under the
Circumstances

It is reasonable for a borrower who has a legal right to debt cancellation to believe that a payment is nonetheless
due when they receive a statement demanding payment. As a threshold matter, it is reasonable for a borrower

to believe a payment is due when their student loan servicer sends a bill. To entertain the contrary—that it is
reasonable for a borrower to question a bill received by a student loan servicer—would concede that the student
loan servicing system is unreliable. Although that may mitigate a deception claim, it would bolster unfairness and

other legal claims against servicers.

As discussed above, many borrowers may not know that they have a right to loan cancellation, and without
the additional information and context that the servicers omit from the statement, the borrowers could not

reasonably determine this on their own.

Finally, context is important. The President of the United States,*® the Secretary of Education,* Congress,* and
mainstream and alternative news outlets have made clear that payments on federal student loans will resume in

October 2023.%¢ It is therefore reasonable for a borrower to believe that receipt of a statement requires payment.

Taken together, a borrower who receives a bill would reasonably believe they must pay the stated amount, even if

the borrower has a legal claim to debt cancellation.
The Act, Practice, Representation, or Omission Is Material

The CFPB explains that a “representation, omission, act, or practice is material if it is likely to affect a consumer’s
choice of, or conduct regarding, the product or service” and that “information that is important to consumers

is material."*” There can be no question that misrepresenting whether a payment is due is material. Similarly,
omitting information that gives a borrower complete context for whether
These acts and omissions a payment is due and identify any steps that they could take to benefit
are likely to affect whether from loan cancellation is material. These acts and omissions are likely to
a borrower will make a affect whether a borrower will make a payment or take steps necessary

payment or take steps

necessary to obtain loan
cancellation. status, they are also inherently important information.

to obtain loan cancellation. Given that they relate to the borrower’s loan

For the foregoing reasons, in addition to being unfair conduct, sending
statements and demanding money from borrowers whose loans should be legally cancelled, without providing

additional information, is likely a deceptive act and omission in violation of federal consumer protection law.
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Sending Bare-Minimum Statements to and
Demanding Payments From Federal Student
Loan Borrowers Who Have a Statutory Right
to Loan Cancellation Is Abusive

Sending statements to and demanding payments from borrowers whose loans should legally be cancelled

satisfies both independent prongs of the abusiveness definition in Dodd-Frank.

Sending Statements and Omitting Material Information Interferes
With Borrowers’ Ability to Understand the Terms of Their Loans

Whether or not to pay on a debt and whether a borrower has a right to debt cancellation are critical terms

or conditions of their loans. As discussed above, the act and practice of sending statements and demanding
payments, while omitting material information, is likely to lead a borrower who should not have to make a
payment to do so, and does not help a borrower who could benefit from loan cancellation to take any necessary
steps. Servicers, by engaging in this act or practice, are materially interfering with borrowers’ ability to
understand these important terms and conditions, which is sufficient to meet the definition of abusive conduct

under Dodd-Frank.

Sending Statements and Demanding Payments From Borrowers
Whose Loans Should Legally Be Cancelled Takes Unreasonable
Advantage of Those Borrowers

The Dodd-Frank’s abusiveness definition's second independent prong has three subcomponents.*® Conduct
need only satisfy one of the subcomponents to be unlawfully abusive, and the student loan servicers’ actions

trigger all three.

First, the act of sending statements and demanding payments takes unreasonable advantage of borrowers’ lack
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of understanding of the material conditions of their student loans. As discussed above: the student loan system
is vast, complicated, and changing;* the right to have one's debt cancelled is a condition of the loan itself, as
well as being enshrined in federal law;?° and the receipt of a statement from a government contractor reasonably
conveys that a payment is due. Taken together, sending statements to borrowers who have a legal right to

debt cancellation takes unreasonable advantage of the relatively difficulty that those borrowers may have in

understanding their rights and pushing back against the demand for payment.

Second, the act of sending statements and demanding payments takes unreasonable advantage of borrowers’
inability to project their interest in having their loan cancelled. As discussed above, borrowers have virtually

no choice in which company services their loan, and all servicers are engaged in similar unlawful conduct.”
Additionally, for those borrowers who have already taken every necessary step to qualify for debt cancellation,
or for whom cancellation will come at a known later time, there is nothing that they can reasonably do to protect
their interests. For those borrowers who must take an affirmative step to benefit from debt cancellation, the
servicers’ material omissions paired with a demand for payment take advantage of the information asymmetry
between servicer and borrower and effectively prevents them from protecting interests about which they may

not know.

Third and finally, the act of sending statements and demanding payments takes unreasonable advantage of
borrowers' reasonable reliance on their assigned student loan servicer to assist them with their loan. This does
not require servicers to have an actual duty to act in the borrower’s best interest, just for a borrower’s reliance
thereof to be reasonable. Given the consistent messaging from the federal government urging borrowers with
questions to contact their servicer,?? and offers to help from the servicers themselves,* it is reasonable for a
borrower to rely on their servicer to act in their best interest. At least one federal court has already ruled that,
in similar circumstances and for the purpose of Dodd-Frank abusiveness, it is reasonable for a borrower to rely
on their student loan servicer.>* In doing so, the court specifically rejected the servicer’s claim that “there is no

expectation that the servicer will ‘act in the interest of the consumer.”%®

Here, too, as discussed above, to suggest that it is unreasonable for a borrower to rely on their servicer to act

in their best interest concedes deep failures in the student loan servicing system. These failures may mitigate
liability under this prong of abusiveness, but would support allegations of unfair conduct and other liability. For
example, it bolsters the idea that a consumer cannot reasonably avoid harm that is imposed by a servicer, which
the consumer had no hand in choosing, that administers their loan, and that claims no responsibility for the

borrower or loan’s wellbeing.

In addition to being unfair and deceptive, student loan servicers’ act of sending statements and demanding

payment from borrowers who have a legal right to debt cancellation is likely abusive in violation of Dodd-Frank.
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This Conduct Likely Also Violates a Variety
of State Student Loan Servicing-Specific
Laws and Consumer Protections

In addition to the UDAAP claims discussed above, by sending statements to and demanding payment from
borrowers whose loans should legally be cancelled, student loan servicers are also likely violating a variety
of state laws across the country. As discussed above, states have their own UDAP authority, and some states
also have student loan servicer specific laws with “mini-UDAPs,” many of which include bans against abusive

conduct.®®

Sending statements and demanding payments of borrowers whose loans should be cancelled likely also violates
specific provisions of state student loan servicing laws. For example, many of these laws provide that servicers
cannot misrepresent the “nature” or “appropriateness” of a payment that is due or claimed to be due on a student
loan.’” Where a borrower has already satisfied all statutory requirements to have their debt cancelled, such

as making 120 qualifying payments under the PSLF program or by making the relevant number of payments
under one of the Income-Driven Repayment (IDR) plans, sending a statement misrepresents whether additional
payments are due. Other provisions require student loan servicers to train and employ student loan specialists
who are knowledgeable about repayment and discharge options,®® such that servicers know or should know that

certain of their accounts are likely eligible for debt cancellation.

These state causes of action can be used in parallel to states’ ability to bring claims under Dodd-Frank, and

in some instances may offer alternative and superior remedies for borrowers.*® Many of these local laws

also provide private rights of action, which are critical to ensuring access to justice for individual borrowers
experiencing unlawful conduct from their student loan servicer. Too often individual borrowers are left without
any remedy while government enforcement offices wait to build large cases. With these private rights of action,
however, borrowers can immediately defend their rights in court, stop bad practices, and be made whole. These

cases brought by individuals also serve to alert government officials to unlawful conduct.
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The CFPB and States Can and Should
Enforce These Laws to Ensure That No
Borrower Repays a Loan That Is Eligible for
Cancellation

For the borrowers who are entitled to cancellation, the path to this point has been littered with system failures,
private sector fraudsters, and inadequate government responses. Unfortunately, these borrowers are poised to
be disappointed and failed yet again. Student loan servicers had the opportunity to identify borrowers whose
loans were eligible for cancellation and to avoid sending those accounts back into repayment. Instead, they
demanded payment from millions of borrowers from whom no payment should be due. In scenarios such as
these, consumer protection agencies, whether the CFPB, state attorneys general, or state financial regulators,
must use their available tools to ensure that borrowers are held harmless. As discussed in detail above, UDAAP
protections are applicable to this scenario, are flexible enough to address each category of borrower, and could
provide necessary injunctive and monetary relief.?® Consumer protection agencies and chart a new path by

stepping up and protecting borrowers from distress.
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Federal Student Loan Servicers, Final Interpretation, 88 FR 47370 (July 24, 2023), https://www.federalregister.
gov/documents/2023/07/24/2023-15436/federal-preemption-and-joint-federal-state-regulation-and-over-

sight-of-the-department-of-educations.

43 Michael Stratford, Student loan payment pause nixed in debt limit agreement, Politico (May 30, 2023), https://
www.politico.com/news/2023/05/30/debt-ceiling-deal-biden-student-loans-interest-00099144,

44 Julia Shapero, Cardona confirms student loan payments will resume this year: “The emergency period is over”,
The Hill (May 15, 2023), https://thehill.com/homenews/education/4003469-cardona-confirms-student-loan-pay-

ments-will-resume-this-year-the-emergency-period-is-over/.

45 See, e.g., Press Release, Congresswoman Ayanna Pressley, Pressley Calls for Freeze on Student Loan
Payments Under Possible Shutdown, (Sept. 27, 2023), https://pressley.house.gov/2023/09/27/pressley-calls-for-
freeze-on-student-loan-payments-under-possible-government-shutdown/ (highlighting that payments resume
October 1, 2023).

46 See, e.g., Michael Stratford, All you need to know about the return of federal student loan payments, Polit-
ico (Sept. 25, 2023), https://www.politico.com/news/2023/09/25/student-loan-payments-resume-what-to-
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49 See supra note 30.

50 See also U.S. Dep't of Educ., William D. Ford Federal Direct Loan Program Master Promissory Note (Direct
Subsidized Loans and Direct Unsubsidized Loans), OMB No. 1845-0007 (Exp. 07/31/2022), https://fsapartners.
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51 See supra notes 31-35 and accompanying text.
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reasonable reliance, however, is not always paired with preexisting duty. It is therefore enough that a borrower'’s
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55 Mem. of Law in Support of Def's Mot. to Dismiss, Consumer Fin. Prot. Bureau v. Navient Corp., No. 3:17-CV-

101, Doc. 29 at *20 (M.D. Pa. Mar. 24, 2017).
56 See supra note 8.

57 See, e.g., Cal. Civ. Code § 1788.102(r)(2); Colo. Rev. Stat. § 5-20-109(1)(b); Va. Code Ann. § 6.2-2610(A)(2); 110
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Ill. Comp. Stat. Ann. 992/ 5-5(a); N.Y. Banking Law § 719(2).
58 See, e.g., Cal. Civ. Code § 1788.102(g); 110 Ill. Comp. Stat. Ann. 992/ 5-30.
59 See, e.g., Cal. Civ. Code § 1788.103(c) (providing treble damages in certain instances).

60 12 U.S.C. § 5565(a)(2).
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