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INTRODUCTION

In 1975, Congress amended the Voting Rights Act of 1965 (VRA)
specifically to include voters who spoke a language other than English.
Designated Section 203, the amendment added language minorities to the
protected categories of voters, and created a mandate that all voting mater-
ials in Alaska be provided in several Alaska Native languages. Another key
component of the VRA, Section 5, required certain jurisdictions with
egregious histories of voting discrimination to clear voting changes with
the U.S. Department of Justice (DQJ), a process known as preclearance.
Taken together Sections 203 and 5 of the VRA meant that the State of
Alaska and all of its political subdivisions were required to provide all vot-
ing materials in Alaska Native languages, and once initiated none of this
assistance could be removed or reduced absent preclearance from DOJ.

Despite these protections, the State of Alaska ignored federal law and
subjected Alaska Natives to discriminatory voting practices for decades.
Yet, regardless of the open and fairly widespread discrimination in Alaska,
in Shelby County v. Holder, the D.C. Circuit Court of Appeals remarked
that the VRA’s Section 5 coverage formula may be imprecise because cer-
tain jurisdictions—Ilike Alaska—were simply “swept in” under
preclearance despite “little or no evidence of current problems.”? The
court cited no evidence for its sweeping conclusion, and—as Toyukak v.
Treadwell later demonstrated—the Circuit Court and later the Supreme
Court were wrong. The first generation voting barriers that existed when
the VRA was amended in 1975 still existed nearly 40 years later when
Shelby County was decided. Indeed, until recently Alaska was a stark exam-
ple of the various forms voting discrimination and its antecedents can take.

Alaska’s discriminatory voting practices existed well before the VRA
and begin with the State’s decision to offer unequal educational opportu-
nities to Alaska Native students, first when Alaska was a territory and later
as a fledging state. Up until the late 1970s, Alaska operated a public school
system in urban, largely non-Native areas only. School-age children in ru-
ral, largely Native areas had no local schools in their villages, and thus had
to choose between their home and families and an education at a boarding
school far from their community. This system was not dismantled until
after nearly a decade of litigation ended in the early 1980s, and litigation
aimed at securing equal educational opportunities continued until re-
cently. Discrimination begets discrimination, and the generations of stu-
dents that grew up in this system who chose not to go to boarding school
or were otherwise denied equal educational opportunities were, as a con-
sequence, largely unable to read and write English fluently. These students
became voters who should have benefitted from the protections of Sec-
tions 203 and 5, yet Alaska maintained discriminatory voting practices un-
til it was sued in 2007 and 2013.

2. Shelby Cnty. v. Holder, 679 F.3d 848, 880-81 (D.C. Cir. 2012).
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This article explores the many forms of discrimination that have per-
sisted in Alaska, the resulting first generation voting barriers faced by
Alaska Native voters, and the two contested lawsuits it took to attain a
measure of equality for those voters in four regions of Alaska: Nick v. Bethel
and Toyukakv. Treadwell. In the end, the court’s decision in Toyukak came
down to a comparison of just two pieces of evidence: (1) the Official Elec-
tion Pamphlet that English-speaking voters received that was often more
than 100 pages long; and (2) the single sheet of paper that Alaska Native
language speakers received, containing only the date, time, and location of
the election, along with a notice that they could request language assis-
tance. Those two pieces of evidence, when set side by side, showed the
fundamental unequal access to the ballot. The lessons learned from Nick
and Toyukak detailed below are similarly simple: (1) first generation voting
barriers still exist in the United States; and (2) Section 203 of the VRA
does not permit American Indian and Alaska Native language speaking
voters to receive less information than their English-speaking counterparts.
The voters in these cases had been entitled to equality for 40 years, but
they had to fight for nearly a decade in two federal court cases to get it.

I. Araska: A LEGACY OF DISCRIMINATION

The United States purchased Alaska in 1867 from Russia, without
consulting Alaska’s Native people or considering them citizens.> Decades
of neglect by the federal government followed, until in 1884 Congress
created a governing structure for Alaska with an Organic Act that invited
settlers to come to Alaska and claim land from the indigenous peoples
already living there.# The following influx of non-Natives resulted in not
only a loss of lands, but in Alaska Natives being subjected to segregation
and discrimination in nearly every aspect of cultural, political, and social
life.> For example, stores and restaurants placed signs in their windows that

3. See 33 HuBerT HOowE BANCRrROFT, THE WORKS OF HUBERT HOWE BANCROFT
609 (San Francisco, A.L. Bancroft & Co. 1886) (describing Alaska Natives’ reaction as “discon-
tent arose, not from any antagonism to the Americans, but from the fact that the territory had
been sold without their consent, and that they had received none of the proceeds of the sale.”);
see also THOMAS R. BERGER, VILLAGE JOURNEY: THE REPORT OF THE ALASKA NATIVE RE-
VIEW CoMMISSION 77 (1985) (quoting a man from Western Alaska: “They sold this land, which
is ours and belonged to our forefathers since time immemorial. The Russians . . . sold our land
to the U.S. government for money, even if it was not their land.”).

4. See CHARLES K. RAy, DEP'T OF THE INTERIOR, BUREAU OF INDIAN AFFAIRS,
Araska NATIVE EpUcAaTION: AN HisTORICAL PERSPECTIVE 1-2 (1973).

5. See STEPHEN HAvcox, Araska: AN AMERICAN Corony 209 (2002). The Alaska
Advisory Committee to the U.S. Commission on Civil Rights summarized the relationship
between Alaska Natives and non-Natives: “The histories of Alaska Natives and American Indian
groups have many similarities. Theirs are histories marked by conquest, genocide, forced cultural
and land loss.” ALaska ApDviSORY CoMmm. TO THE U.S. Comm’N oN Civic RiGHTS, RACISM’s
FrRONTIER: THE UNTOLD STORY OF DISCRIMINATION AND DIVISION IN ALASKA 3 (2002)
[hereinafter Araska Apvisory ComM. |.
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read, “No Natives or Dogs Allowed.”® Communities established segre-
gated churches, hotels, playgrounds, swimming pools, and movie theatres,
which often restricted Native patrons to seats in the balcony.” In addition,
many deeds included restrictive covenants that prevented property from
being conveyed to Alaska Natives.® Although the territorial legislature
passed the Alaska Equal Rights Act in 1945, which provided to all Alaska
citizens “the full and equal enjoyment of accommodations, advantages, fa-
cilities, and privileges” of public places, discrimination against Alaska Na-
tives persisted, perhaps most prominently in Alaska’s voting laws and
segregated schooling system.

The 1915 Territorial Act continued the policy of denying Alaska
Natives citizenship unless they could prove through individual examination
that they had abandoned “any tribal customs or relationship” and adopted
“the habits of a civilized life”*—forcing Alaska Natives to choose between
their culture and identity, and the right to vote. After Congress passed the
Indian Citizenship Act in 1924, it should have become more difficult to
disenfranchise Alaska Native voters. Nevertheless, the following year the
territorial legislature responded by passing a literacy test requirement for
voting. The Alaska Daily Empire stated that Alaska Natives “cannot be
even remotely considered as possessing proper qualifications”!° for voting,
and the Fairbanks Daily News-Miner warned of Native voters of a “lower
order of intelligence.”!! Supporters of the literacy test ran an advertise-
ment in the Juneau newspaper stating that its purpose was “to prevent the
mass voting of illiterate Indians” and that the test was an “opportunity to
keep the Indian in his place.”?

The new literacy test law made education a critical component of the
political process at a time when educational opportunities for Alaska Na-
tives lagged far behind those of their non-Native counterparts. After Rus-
sia’s cession of Alaska in 1867, the federal government offered no
schooling to Alaska Natives. In the communities where limited educa-
tional opportunities were available, it was due solely to the presence of

6.  Donn Liston, Gruening Rights Fight Recalled, ANCHORAGE DAILY NEws (June 18,
1974), http://www.alaskool.org/projects/ancsa/articles/ ADN/Gruening_Rights_Fight.htm.

7. Terrence M. Cole, Jim Crow in Alaska: The Passage of the Alaska Equal Rights Act of
1945, in AN ALASKA ANTHOLOGY: INTERPRETING THE PasT 314, 315-19 (Steven W. Haycox
& Mary Childers Mangusso eds., 1996).

8. See Copy of a Covenant Restriction Drafted in 1948 in Anchorage, Alaska, Alaskool.org,
http://www.alaskool.org/projects/JimCrow/cov_res.htm (last visited Mar. 24, 2017); 1953
Warranty Deed, ALASKOOL.ORG, http://www.alaskool.org/projects/JimCrow/warrdeed.htm
(last visited Mar. 24, 2017).

9. Ch. 24, §§ 1-2, 1915 Alaska Sess. Laws 52, 52—-53 (repealed 1959).

10. FreD Paur, THEN FiguT FOR IT at 47 (2003).
11. Cole, supra note 7, at 318.

12. Stephen W. Haycox, William Paul, Sr. and the Alaska Voters’ Literacy Act of 1925, 2
Araska Hist. 17, 21 (1986).
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missionaries.'? Generally, there was no secondary schooling available for
communities without missionary schools. With 1884’s Organic Act, the
federal government assumed responsibility for the education of Alaska Na-
tives.'* Segregated schools were established by non-Natives before the turn
of the century and into the gold rush era.’> The Nelson Act of 1905 cre-
ated a fully segregated school system, and required that “the schools speci-
fied and provided for in this Act shall be devoted to the education of
White children and children of mixed blood who lead a civilized life.”!¢

Three years later, the definition of “civilized life” was tested in Davis
v. Sitka School Board, a case in which six Native children, each with a
parent who was part-White, attempted to attend a public school for White
children.!” The court explained that the “civilized life” requirement in the
Nelson Act arose because the “Indian in his native state has everywhere
been found to be a savage, an uncivilized being, when measured by the
White man’s standard.”'® The court proceeded to evaluate the children’s
civilized characteristics by inspecting the features of one of the children’s
mothers, considering the children’s geographical location and relationship
with their tribe, and who the children played with. The court ultimately
ruled that the children were not sufficiently civilized: “Those who from
choice make their homes among the uncivilized or semi-civilized people
and find their sole social enjoyments and personal pleasures and associa-
tions cannot, in my opinion, be classed with those who lead a civilized
lite.”® The Davis decision effectively barred Alaska Native children from
public schools. Though a Native mixed-blood student won the right to
attend a public school in Ketchikan twenty years later,?° subsequent events
showed that segregated schools in Alaska persisted.

Alaska’s limited involvement in Native education, and the federal
government’s inadequate efforts to provide for it, negatively impacted
Alaska Native children in a wide variety of ways. Many were sent to feder-

13. See James THOMAS TUCKER, THE BATTLE OVER BILINGUAL BALLOTS: LANGUAGE
MiINORITIES AND PorrticaL Acciss UNDER THE VOTING RigHTs AcT 239 (David Schultz,
ed., 2009) (listing communities where schooling was available and the churches who oftered
education).

14. Thomas Alton, Politics, Economics, and the Schools: Roots of Alaska Native Language Loss
Since 1867, 20 Araska Hist. 17, 25 (2005).

15. Stephen E. Cotton, Alaska’s “Molly Hootch Case”: High Schools and the Village Voice, 8
Epuc. Res. Q. 30, 31-32 (1984) [hereinafter Cotton, Molly Hootch Case].

16. An Act To provide for the construction and maintenance of roads, the establishment
and maintenance of schools, and the care and support of insane persons in the district of Alaska,
and for other purposes, S. 3728, 58th Cong. §7 (1905).

17. 3 Alaska 481, 489-90 (D. Alaska Terr. 1908).

18. Id. at 484.

19. Id. at 486—94.

20.  Jones v. Ellis, 8 Alaska 146, 147—49 (D. Alaska Terr. 1929).
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ally-run boarding schools thousands of miles from home.?' The state be-
gan providing public education to Native children in certain locations in
the 1960’s, but only at the primary school level.22 The lack of secondary
school options for Alaska Natives had profound and harmful effects on
children, families, and communities.?®> By 1972, only 2,200 out of over
51,000 Alaska Natives had a high school education.?* It was not until
Tobeluk v. Lind, commonly known as the Molly Hootch case, was settled
in 1976 that Alaska agreed for the first time to establish secondary schools
in all 126 villages that requested one.?>

Though the Molly Hootch settlement ultimately resulted in the
building of 92 new high schools around Alaska, the state persisted in pro-
viding Alaska Native children with unequal educational opportunities.2° In
1999, in Kasayulie v. State of Alaska, the Alaska Superior Court found that
the state continued to use a dual, arbitrary, unconstitutional, and racially
discriminatory system for funding schools.?” In 2007, the Alaska Superior
Court again found that the state had violated its constitutional responsibil-
ity to maintain a public school system by failing to sufficiently oversee the
quality of secondary education in many Alaska Native communities and
provide a “meaningful opportunity to learn the material” on a graduation
exam.?®

Alaska’s history of educational discrimination against its Native citi-
zens has had a direct impact on Alaska Native enfranchisement. The com-
plete lack of schooling available to village elders and the poorer quality
rural schools that slowly appeared in more recent years are closely con-
nected to limited English proficiency. The data on literacy and educational
attainment bears this out.?? And the effects of educational discrimination
persist; in 2002, the Alaska Advisory Committee to the U.S. Commission
on Civil Rights found that Alaska Native students “score lower on
achievement tests than any other minority group, and considerably lower

21. Agreement of Settlement at 6, Tobeluk v. Lind, No. 72-2450 (Alaska Super. Ct. Sept.
3, 1976) [hereinafter Molly Hootch Settlement|. See also CHARLES K. RAy, Araska NATIVE
EpucaTtion: A HisToricAL PERSPECTIVE (1973).

22. Stephen Cotton, Thirty Years Later: The Molly Hootch Case, 9 SHARING OUR PATH-
wAYs (Alaska Rural Systemic Initiative, Fairbanks, A.K.), Sept./Oct. 2004, at 4.

23. Molly Hootch Settlement, supra note 21, at 9-12.

24. Natalie Landreth & Moira Smith, Voting Rights in Alaska: 1982-2006, 17 S. CAL.
Rev. L. & Soc. Just. 79, 108 (2007).

25. Molly Hootch Settlement, supra note 21, at 14.
26. Cotton, Molly Hootch Case, supra note 15, at 31.

27. See Kasayulie v. Alaska, No. 3AN-97-3782-CIV (Alaska Super. Ct. 1999), 1999 WL
34793400.

28. Decision and Order at 193-95, Moore v. Alaska, No. 3AN-04-9756-CIV (Alaska
Super. Ct. June 10, 2007), 2007 WL 8310251, at *84.

29. Dan McCool Expert Witness Report 28-29, Toyukak v. Treadwell, case no. 3:13-cv-
00137-SLG (D. Alaska), Trial Exh. 151.
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than White students.”3 Over 80 percent of Alaska Native graduating se-
niors were not proficient in reading comprehension.>! Quite simply, as
access to education increases, so does literacy and vice versa.

II. THE VoTING RIGHTS ACT IN ALASKA
A.  Section 5 of the Voting Rights Act

Section 5 provides that any “voting qualification or prerequisite to
voting, or standard, practice, or procedure with respect to voting” different
from that in force or effect in a jurisdiction or its subdivisions on Novem-
ber 1, 1972,” cannot be implemented unless it “has been submitted . . . to
the [U.S.] Attorney General, and the Attorney General has not inter-
posed an objection within sixty days . . .” or the jurisdiction obtains a
declaratory judgment from the U.S. District Court for the District of Co-
lumbia that the change “neither has the purpose nor will have the effect of
denying or abridging the right to vote on account of race or color” or
membership in a language minority group.3? Colloquially called “pre-
clearance,” essentially froze election laws in place, and changes could not
be made unless and until they were approved by the Attorney General or
District Court in advance. The purpose of preclearance was to stop dis-
criminatory laws from being implemented and prevent harm before it oc-
curred, rather than placing the burden on voters to sue to stop the law’s
implementation or allowing an election tainted by discriminatory practices
to be conducted. Section 5 did not apply everywhere; its application was
limited to states and jurisdictions that had a demonstrated history of
discrimination.

Accordingly, Section 4 of the VRA created a “coverage formula”
consisting of two elements. First, the state or jurisdiction maintained a
“test or device” as a prerequisite to registration or voting as of November
1, 1964. This prong targeted literacy tests, morality tests, and the like.
Second, less than 50 percent of persons of voting age were registered to
vote in the state or jurisdiction as of November 1, 1964, or less than 50
percent of persons of voting age voted in the state or jurisdiction in the
presidential election of November 1964.33 This prong targeted jurisdic-
tions in which the “test or device” had reduced registration and turnout.
Although Section 5 was renewed five times, the last time in 2006, the
coverage formula in Section 4 largely remained the same, with two excep-
tions. Amendments added the benchmark years of 1968 and 1972 to the
statute.>* In 1975, Congress added language minorities to the Section 4
coverage formula and added that “test or device” would now also mean

30. Araska ADVISORY COMM., supra note 5, at 19.
31. Landreth & Smith, supra note 24, at 108—09.
32. 42 U.S.C. § 1973c(a).

33. 42 U.S.C. § 1973b.

34. 42 U.S.C. § 1973b(b).



334 Michigan Journal of Race & Law [Vor. 22:327

using English only voting materials in a state or jurisdiction “where the
Director of the Census determines that more than five per centum of the
citizens of voting age residing [in that jurisdiction] are members of a sin-
gle language minority.”3>

Although the Census numbers and turnout percentages would
change over time, the jurisdictions identified by the Section 4 coverage
formula and subject to the preclearance requirements in Section 5 changed
very little over time. There was a set of usual suspects: Alabama, Alaska,
Arizona, Georgia, Louisiana, Mississippi, South Carolina, Texas and Vir-
ginia. Those states were covered in their entirety at the time of the Shelby
County v. Alabama decision. In addition, the Census determinations re-
sulted in various counties being covered in California, Florida, New York,
North Carolina and South Dakota.3¢ The statewide coverage applied pri-
marily to southern states, except Arizona and Alaska. This led to the de-
velopment of a myth that the coverage formula targeted, and was intended
to punish, the southern states and Alaska was simply swept in by mistake.

B. The Alaska Native Landscape

‘While Native voters nationwide experience a wide variety of barriers
to political participation, nowhere have the obstacles to voting been more
prevalent than in America’s “Last Frontier.” Alaska is uniquely situated
because it has the largest percentage of Native voters of any state. Accord-
ing to 2010 Census estimates, American Indians and Alaska Natives com-
prise 17.7 percent of Alaska’s citizen voting-age population. New Mexico
is the next closest state, with 10.4 percent.?” Alaska’s Native peoples are
also more geographically isolated than American Indians in the lower
forty-eight states. Many Native villages are “roadless,” meaning there are
no roads that lead to them. They are only accessible by air or by boat, and
they may be unreachable for long periods because of unpredictable inclem-
ent weather conditions.?® Physical separation of villages is compounded by
language barriers among non-English speaking voters of the more than

35. 42 US.C. § 1973b(f)(3).

36. A table that includes all of the Federal Register cites for covered jurisdictions is availa-
ble at https://www justice.gov/crt/jurisdictions-previously-covered-section-5.

37. See U.S. Census Bureau, 2006-2010 AMERICAN COMMUNITY SURVEY 5-YEAR
EstimaTEs SEx By AGe By CrrizensHip STATUS, https://factfinder.census.gov/faces/tableser
vices/jsf/ pages/productview.xhtml?pid=ACS_10_5YR_B05003&prodType=table (last visited
Apr. 14, 2016).

38. See Sari Horwitz, In Rural Villages, Little Protection for Alaska Natives, WAasH. PosT
(Aug. 2, 2014), http://www.washingtonpost.com/sf/national/2014/08/02/in-rural-villages-?lit
tle-protection?-for-alaska-natives. See also Maps of Alaska, ALASKA.ORG, http://www.alaska.org/
assets/content/maps/Alaska-Driving-Map.pdf (last visited Apr. 14, 2017) (giving an overview of
the roads in Alaska). The roads are represented in red and almost entirely concentrated in the
areas around Anchorage and between Anchorage and Fairbanks. The areas with the highest LEP
population, and the subject of the two cases discussed herein, are directly to the west of
Anchorage along the Bering Sea.
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twenty indigenous languages spoken in Alaska.?* Native voters in six
Alaska regions have limited-English proficiency (LEP) rates of at least nine
percent among voting-age citizens,*® with as many as one-third of those
eligible voters illiterate.*! Alaska thus has a very significant population of
Native language speakers who are limited-English proficient and geo-
graphically isolated.

These geographic and linguistic barriers are further complicated by
another unique feature of Alaska’s election system: most Alaskan Native
villages are located in regions with no organized county-level govern-
ment.*? Unlike other states, “a large part of Alaska is not in any organized
borough,” the state’s county-equivalent, but instead subdivide “the unor-
ganized portion of Alaska into census areas for the purposes of presenting
statistical data.”#> As a result, in nearly all Alaskan Native villages state offi-
cials conduct every aspect of elections, except for some municipal elec-
tions.** The state’s Division of Elections (DOE) is responsible for voter
registration, poll worker recruitment and training, absentee and early vot-
ing, ballot and voting machine preparation, Election Day activities, and

39. See Alaska Native Language Ctr., Languages, U. ALAsSKA-FAIRBANKS https://www.uaf
.edu/anlc/languages (last visited Jan. 4, 2016) (listing twenty Alaska Native languages and their
many dialects).

40. See U.S. Census Bureau, PuBLicLy RELEASED DATA FiLes FOrR THE 2011 SEc-
TION 203 DETERMINATIONS, https://www.census.gov/rdo/pdf/Census2010_Section203
DeterminationsData.zip (last visited Jan. 4, 2016) [hereinafter ALaska BorouGH/CENsUs AR-
EAs, 2011 DETERMINATIONS DATA FiLEs]. Those regions include: the Bethel Census Area (31.3
percent); the Kusilvak Census Area (14.1 percent); the Dillingham Census Area (12.9 percent);
the North Slope Census Area (11.8 percent); the Northwest Arctic Census Area (9.8 percent);
and the Nome Census Area (9.5 percent). Id.

41. See id. (showing illiteracy rate among Yup’ik-speaking LEP voting-age citizens in the
Dillingham Census Area is estimated at 32 percent). The VRA defines “illiteracy” as “the failure
to complete the 5th primary grade.” 42 U.S.C. § 1973aa-1a(b)(3)(E).

42. Compare Michael E. Krauss, Indigenous Peoples and Languages of Alaska, ALaska NA-
TIVE LANGUAGEs CENTER (2013), http://www.uafanlc.arsc.edu/data/Online/ G961K2010/
ipla-map-20130712.pdf (mapping geographic location of Alaska Native villages by language
group), with ALaska DEP'T OF LABOR & WORKFORCE DEv., ALaska BorouGH/CENsUS AR-
EAS (2014), http://labor.alaska.gov/research/census/maps/state/2014/AlaskaBorCA.pdf [here-
inafter Alaska Map] (depicting the boundaries of Alaska’s organized boroughs and unorganized
census areas).

43. U.S. Census BUREAU, GEOGRAPHIC AREAS REFERENCE MANUAL 4-2 (Nov. 1994),
https://www.census.gov/geo/reference/garm.html (italics in original). A majority of Alaska’s
land mass is included in the ten designated census areas. See ALAskA BOROUGH/CENSUS AREAS,
2011 DETERMINATION FILES, supra note 40.

44. Native villages with municipal governments are responsible for conducting certain
municipal elections. See generally ALaska STAT. § 29.26.010 (2014) (the governing body of a
municipality “shall prescribe the rules for conducting an election”); see also ALASKA STAT.
§ 15.10.105 (2006) (municipal elections not conducted by the local government are administered
by the state).
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vote tabulation.*> There are four regional election offices: Anchorage, Ju-
neau, Fairbanks, and Nome.*¢ Three of those four are on the limited road
system, while Nome is only accessible by air or boat. Moreover, Nome is
on the Seward Peninsula, north of the Yukon-Kuskokwim Delta where
the voters at issue in the following cases reside, and Nome is roughly 300
miles as the crow flies from the City of Bethel. In other words, for Native
voters in these areas there is no physical access to election offices, unless a
voter is willing to fly to it. The ability of Alaska Natives to register and cast
a vote that 1s counted is thus directly conditioned on whether the state-
wide DOE officials provide access to election services equal to those of-
fered to non-Natives. This article addresses that very issue.

C. American Indians and Alaska Natives, and the VRA

Like election officials in other parts of Indian Country, the DOE is
required to provide election services in Native languages. In 1975, Con-
gress responded to the disenfranchisement of American Indian and Alaska
Native voters by amending the VRA to require assistance in their native
languages.*” The mandate, codified in Section 203 of the Act, applies to
jurisdictions where language minority citizens suffer from the effects of
educational discrimination and need assistance and materials in a non-En-
glish language in order to register and vote effectively.*® Since 1975, sev-

45. See generally ALaska StaT. § 15.10.105 (2006) (director of elections division is re-
sponsible for “the supervision of central and regional election offices, the hiring, performance
evaluation, promotion, termination, and all other matters relating to the employment and train-
ing of election personnel, and the administration of all state elections” and activities under the
National Voter Registration Act of 1993). The Division’s activities are administered by four
regional supervisors located in Anchorage, Fairbanks, Juneau, and Nome. See ALASKA STAT.
§ 15.10.110 (1996).

46. See the list of locations at: http://elections.alaska.gov/Core/contactregionalelection-
soffices.php (last visited June 26, 2017).

47. See Voting Rights Act Amendments of 1975, Pub. L. No. 94-73, 89 Stat. 400 (1975).
For a comprehensive discussion of the legislative history of the language assistance provisions, see
JamEes THomas TUCKER, THE BATTLE OVER BILINGUAL BALLOTS: LANGUAGE MINORITIES
AND PoriticaL Access UNDER THE VOTING RIGHTS AcT at 55-110, 165-203 (David Sch-
ultz, ed., 2009).

48. The amended VRA states:

The Congress finds that, through the use of various practices and procedures, citi-
zens of language minorities have been effectively excluded from participation in
the electoral process. Among other factors, the denial of the right to vote of such
minority group citizens is ordinarily directly related to the unequal educational
opportunities afforded them, resulting in high illiteracy and low voting participa-
tion. The Congress declares that, in order to enforce the guarantees of the four-
teenth and fifteenth amendments to the United States Constitution, it is necessary
to eliminate such discrimination by prohibiting these practices, and by prescribing
other remedial devices.
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eral regions of Alaska must provide assistance in Alaska Native languages.*”
In those regions, language assistance must be available for voting activities
in every type of public election, including primary, general, and special
elections.> Jurisdictions covered by Section 203, such as Alaska, generally
must ensure that all “voting materials” they provide in English are also
provided to voters in the languages of all groups or sub-groups that trig-
gered coverage:

[A]ny registration or voting notices, forms, instructions, assis-
tance, or other materials or information relating to the electoral
process, including ballots, it shall provide them in the language
of the applicable language minority group as well as in the En-
glish language.>!

This provision was qualified by a term that allowed oral translation for a
brand new category called “historically unwritten” languages:

[W]here the language of the applicable minority group is oral
or unwritten or in the case of Alaskan Natives and American
Indians, if the predominant language is historically unwritten,
the State or political subdivision is only required to furnish oral
instructions, assistance, or other information relating to regis-
tration and voting.>?

The term “historically unwritten” was not defined there and appeared no-
where else in statute, creating a knot that would take the next decade to
unravel.>?

42 U.S.C. § 1973aa-1a(a). For a summary of educational discrimination suffered by Native vot-
ers, resulting in low levels of educational attainment and contributing to the lack of English
proficiency, see generally James Thomas Tucker, The Battle Over “Bilingual Ballots” Shifts to the
Courts: A Post-Boerne Assessment of Section 203 of the Voting Rights Act, 45 Harv. J. oN LEGIs.
507, 553-59 (2008).

49. See TUCKER, supra note 47, at 333; 28 C.F.R. § 51, App. Fifteen regions are currently
covered in Alaska for Alaska Native languages under the most recent Section 203 determinations
issued in late 2016. See Voting Rights Act Amendments of 1992, Determinations Under Section
203, 81 Fed. Reg. 87532, 85733 (Dec. 5, 2016).

50.  See 28 C.F.R. §55.10 (1990).

51. 52 U.S.C. § 10503(c) (2016). “Voting materials” include: voter registration materials,
voting notices such as information about opportunities to register, registration deadlines, polling
place information (including the times they are open, their location, and the voter’s election
precinct assignment), absentee voting, voting materials provided by mail, all election forms, pol-
ling place activities and materials, instructions, publicity, ballots, and other materials or informa-
tion relating to the electoral process. See id.; 28 C.F.R. §§ 55.15, 55.18 (1984). A discussion of
what jurisdictions must do to comply with Section 203 is provided in TUCKER, supra note 47, at
90-105.

52. 42 US.C. § 1973aa-1a(c).
53. See infra Section IV.
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The regulations accompanying Section 203 issued by the U.S. De-
partment of Justice (DOJ) do not clarify the term. Importantly, the regula-
tions do make it clear that the “historically unwritten” proviso is not a
categorical exception for Native languages: “the languages of some Ameri-
can Indians and Alaska Natives are unwritten.”>* However, the closest they
get to a definition of “historically unwritten” is to say that the language is
“commonly used in written form,” which merely replaces one vague term
for another.>> Moreover, the two descriptors are not necessarily congru-
ent, since “commonly” suggests current rather than past or historic use.
There is no further explanation of the term in the Department’s regula-
tions. Compliance with Section 203 is measured by “two basic standards”

that do not distinguish between any of the languages covered under the
VRA:

(1) That materials and assistance should be provided in a way
designed to allow members of . . . language minority
groups to be effectively informed of and participate effec-
tively in voting-connected activities; and

(2) That an affected jurisdiction should take all reasonable steps
to achieve that goal.>°

In addition, the regulations require that the voting materials “provided in
the language of a language minority group be clear, complete and
accurate.””

Similarly, the legislative history provides some discussion of the rea-
son for the term “historically unwritten,” but fails to reveal the clear
meaning. When the Voting Rights Act amendments were being debated
in 1975, two of Alaska’s three-member congressional delegation, Senator
Ted Stevens and Representative Don Young, challenged efforts to apply
the new language provisions to Alaska Natives.>® After congressional lead-
ership rejected those efforts, Senator Stevens took a different tack. Ac-
knowledging that “we do want to print our election materials in English
only,”> Stevens argued that written translations of voting materials should
not be provided in Native languages.®® To achieve that result, he main-
tained that written translations were unnecessary for what he called “his-

54. 28 C.F.R. §55.12(c) (emphasis added).
55. Id.
56. 28 C.F.R. § 55.2(b).

57. See Apache Cnty. v. United States, No. 77-1515, Natl’l Indian Law Library 003926
(D.D.C. June 12, 1980) (three-judge court).

58. See TUCKER, supra note 47, at 62—63, 66, 69=70, 84, 93—98. The third member of
the state’s delegation, Senator Mike Gravel, testified and submitted evidence in support of efforts
to provide language assistance to Alaska Natives. See id. at 256.

59. 121 Cona. REc. 24,761(1975).
60. See TUCKER, supra note 47, at 94-95.
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torically unwritten” languages.®? Congress adopted the Stevens Proviso
without objection,®? and it appears as part of Section 203(c) of the
amended VRA.%® The enacted language does not define “historically un-
written.” Senator Stevens himself suggested that a Native language had to
be written for longer than 15 years in order to meet the statutory require-
ment.%* Interestingly, Senator Stevens added to the Congressional record a
letter from Lori Leary, an Alaska election supervisor, that did encourage
providing at least some materials written in Native languages, such as sam-
ple ballots:

Perhaps printing “sample” bilingual ballots would be a plausible
solution. Sample ballots printed in all those languages which are
in written form could be effectively disseminated to the public
through a number of ways—the news media, posted in public
gathering places, election offices, registrars, city and borough
clerk’s offices, village and minority leaders, as well as the candi-
dates themselves. Here would be a means whereby the voter
would have the opportunity to study, discuss and decide, prior
to all elections and in the privacy and leisure of his own time
and language, what and how he will vote. . . . Sample bilingual
ballots can be the only logical means of reaching this small per-
centage of our population, without implementing a burden-
some, unnecessary and somewhat more confusing feature to
our voting system—and still obtain the same objective!®>

This letter was followed by another one from then-Director of the Divi-
sion of Elections, Patty Ann Polley, who had gone the extra step of figur-
ing out which districts would require sample ballots and how many would
be required.®® Senator Stevens inserted this letter into the record without
objection. Taken together, the context of discussions by the bill managers,
with input from the Department of Justice, was that “the Stevens amend-
ment simply exempted any language that was unwritten or was not com-
monly used by the covered language minority.”®” The goal was a practical
one: to provide written materials only for people who could read them.

61. See 121 Cona. REc. 24,761 (1975).

62. See 121 Cona. Rec. H4893 (1975).

63. See 52 U.S.C. § 10503(c); see also 52 U.S.C. § 10303(f)(4) (2016) (including similar
language for jurisdictions covered under Section 5 of the VRA for minority language groups).

64. See 121 Cona. REc. 24,208 (1975).

65. Id. at 24,207, 24,209 (quoting letter from Lory B. Leary, Se. Election Supervisor,
State of Alaska, to Ted Stevens, U.S. Senator from Alaska (May 28, 1975)).

66. Id. at 24,209.

67. See James THOMAS TUCKER, THE BATTLE OVER BILINGUAL BALLOTS: LANGUAGE
MINORITIES AND PoriTicaL Access UNDER THE VOTING RiGHTS AcT 95-98 (David Schultz,
ed., 2009).
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Overall, Section 203 and the implementing regulations require that
covered jurisdictions: (1) determine whether a language is written or “his-
torically unwritten” based on whether it is “commonly used” by the ap-
plicable language minority group; (2) if “historically unwritten,” provide
all voting materials in oral form; (3) if written, provide voting materials in
the covered minority language(s); (4) provide translations of the voting
materials that are clear, complete and accurate; and (5) ensure that transla-
tions are effective by making them understandable in the language and
dialect spoken by the voters, including voting information, assistance
through translators, and access equal to what is provided in English.
Alaska’s failure to comply with these mandates erected yet another barrier
for Alaska Native voters, and each of these components would be vigor-
ously challenged in litigation from 2007 to 2015.

III. FirsT GENERATION BARRIERS IN ALASKA

As if these federal barriers were not enough to impede Alaska Na-
tives” access to the ballot box, there are also several “first generation” barri-
ers unique to Alaska. The term “first generation” refers to voting claims
focused on ballot access, such as the ability to register to vote or to cast a
ballot that is counted.®® In Alaska, first generation barriers often take the
form of disparate in-person voting opportunities between Native and non-
Native voters, and—from 1975 to 2015—the lack of language assistance to
help LEP Native voters understand the issues on which they were voting.
First generation barriers are not a thing of the past and, as discussed below,
they have persisted in Alaska. It is only now, after extensive litigation, that
they are finally being broken down.

A.  Unequal In-Person Voting Opportunities

Voting is the means through which citizens to choose their elected
representatives, and in the case of direct democracy, determine whether
ballot questions should become law. When equal in-person voting oppor-
tunities are denied to a particular group, “it perpetuates their place as sec-
ond-class citizens.”®® But Michael Waterstone”® has identified another,

68. See, e.g., James Thomas Tucker, Tyranny of the Judiciary: Judicial Dilution of Consent
Under Section 2 of the Voting Rights Act, 7 WM. & MARY BiLL Rrts. J. 443, 547-48, n.517 (1999)
(collecting citations). By comparison, “second generation” voting claims are most commonly
associated with redistricting or other features of the method of election system itself that result in
the votes of minorities being diluted. See Pamela S. Karlan, The Impact of the Voting Rights Act on
African-Americans: Second- and Third-Generation Issues, in VOTING RIGHTS AND REDISTRICTING
IN THE UNITED STATEs 121, 121-40 (Mark E. Rush ed. 1998).

69. Michael Waterstone, Constitutional and Statutory Voting Rights for People with Disabilities,
14 Stan. L. & Por’y REev. 353, 369 (2003).

70. Michael Waterstone is a “nationally recognized expert in disability and civil rights
law.” Michael Waterstone, Loyola Law School, Lrs.EDU, http://lls.edu/faculty/facultylists-z/water-
stonemichael (last visited Sept. 20, 2017).
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equally important aspect of voting: “an expressive element” that is a means
for “voters to assert their membership in their community, and the com-
munity in turn to perpetuate its membership and values over time.””!
Likewise, as noted by Constitutional law scholar Adam Winkler:

Through participation itself, the voter expresses an identifica-
tion with the greater community and reveals her attachments to
and associations with it. In this way, the act of voting is the
individual’s . . . method by which the individual ‘signs’ her
name to the social contract and becomes herself part of the col-
lective self-consciousness.”?

The challenge in administering elections in geographically isolated
Native communities can certainly be daunting. As described above, Alaska
is unique in that it has “roadless” communities; almost all of which are
Native villages.”> Many villages are also divided by natural barriers. For
example, the Yup’ik village of Kasigluk in the Bethel Census Area consists
of two smaller villages, Akiuk and Akula, which are divided by the John-
son River.”* At the time of the 2006 Reauthorization of the VRA, the
DOE provided only a single ballot for Kasigluk, at the Community Center
located on the Akiuk side of the river.”> On Election Day, the local elec-
tion officer announced over the radio “that anyone who wants to vote has
to come down to the community center by 11:30 a.m. because that is
when the officer is taking the single polling machine to the other side of
the river,” to the school located in Akula.”¢ In short, part-time poll work-
ers and tribal leaders in Native villages have had to come up with their
own solutions to the real-world geographical barriers they face. State law
at the time required that polling places open at 7 a.m. and close at 8 p.m.””
However, that law was not obeyed in Kasigluk, so that voters on both sides

71. Michael Waterstone, Constitutional and Statutory Voting Rights for People with Disabilities,
14 StaN. L. & Por’y REev. 353, 368—69.

72. Adam Winkler, Expressive Voting, 68 N.Y.U. L. Rev. 330, 368 (1993).

73. See supra, Section I1.B; Landreth & Smith, supra note 24, at 82. DOE acknowledged
that there are at least “151 rural communities with precincts that are isolated from connecting
road systems; the only way to access these communities is by airplane or boat.” Alaska Div. of
Elections, State of Alaska HAVA State Plan 2005 Updated (Feb. 8, 2005), https://
www.elections.alaska.gov/doc/hava/hava_master_plan_january_2005.pdf.

74. See Kasigluk, AKIKUK MEMORIAL ScH., http://www.akiukmemorialschool.com/ab
out-kasigluk-akiuk.html (last visited Jan. 4, 2006). Some residents of Akiuk, which is sometimes
called “Old Kasigluk,” migrated to the Akula side of the river because it has more land. Id.
However, residents of both villages consider themselves to be a single community. Id.

75. See State of Alaska, Division of Elections, List of Polling Place Locations, http://
www.elections.alaska.gov/Core/pollingplacelocations.php (last visited June 26, 2017).

76. Landreth & Smith, supra note 24, at 82.
77. See ALaska STAT. § 15.15.080 (1984).
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of the river had at least some opportunity to vote in person. It is unknown
just how many villages have faced similar geographical challenges.

Many Native villages have been denied polling places altogether. In
2004, twenty-four villages with approximately 1,500 Natives of voting age
lacked opportunities to vote in person.”® DOE’s four regional supervisors
have been authorized by regulation to “designate a person as a permanent
absentee voter” if the “election supervisor determines that the voter resides
in a remote area in Alaska where distance, terrain, or other natural condi-
tions deny the voter reasonable access to the polling place.””® Most voters
who reside in the “remote areas of Alaska” are Native,®° resulting in the
impact falling disproportionately on Native voters. Moreover, contrary to
the plain language of the regulation, DOE’s supervisors have in the past
not redesignated voters as “permanent absentee voters” because they lack
“reasonable access to the polling place.”®! Rather, they have eliminated
existing polling places in the villages where those voters resided. Before
2014, DOE had removed polling places from at least five villages in the
Bethel area, one in the Dillingham area, and one in the Kusilvak Census
Area.®? All of the voters in those villages who wished to vote had to do so
by a mailed-in absentee ballot.8> These are called permanent absentee vot-
ing (PAV) sites. Even though most of the PAV sites require the DOE to
provide assistance in Native languages, all of the materials sent to voters in
those villages were in English,®* and there was no poll worker to provide
language assistance.®> The state’s practices prevented many Natives in the

78. Landreth & Smith, supra note 24, at 105.
79. 6 Araska ApmiN. CobEe § 25.650 (2011).

80. U.S. Census Bureau, American Indians and Alaska Natives in Alaska Map (2010), http://
www2.census.gov/geo/maps/special/ AIANWall2010/ATIAN_AK_2010.pdf (map depicting lo-
cations of Alaska Native villages and population data from the 2010 Census).

81. See supra note 77.

82. The Kusilvak Census Area had been known as the Wade Hampton Census Area for
several decades. Its namesake was Wade Hampton III, a slave-holding Confederate general from
South Carolina, whose son-in-law named a mining region after him in 1913. Alaska Governor
Bill Walker renamed the region following backlash in the aftermath of the July 2015 massacre in
the Emanuel AME Church in Charleston, South Carolina. See Jeft Wilkinson, After a Century,
Alaska District Drops SC Civil War General Hampton’s Name, HERALD (July 14, 2015), http://
www.heraldonline.com/news/state/south-carolina/article27202492.html. Although the Toyu-
kak litigation was tried before the area was renamed, this article will refer to it as the Kusilvak
Census Area.

83. See Dep. of Edna Rae “Becka” Baker, Toyukak v. Treadwell, at 40:15-41:18, No. 3:13-
cv-00137-SDG (D. Alaska Oct. 30, 2013) [hereinafter Baker Dep.].

84. Id. at 48:25-49:4; Dep. of Dorie Wassilie, Nick v. Bethel, No. 3:07-cv-00098-TMB
(D. Alaska April 7, 2009), at 43:23-44:23; Exhibit 5, Nick v. Bethel, No. 3:07-cv-00098-TMB
(D. Alaska Aug. 11, 2008), No. 362-8.

85. Baker Dep., supra note 83, at 54:8-23.
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affected communities from voting at all, which has been reflected in de-
pressed voter turnout among Native communities.3°

B.  “Precinct Realignment”

The use of permanent absentee voting is not the only method DOE
officials have used to restrict Native voting. In 2008, the DOE began to
implement what it called “precinct realignment,” a plan to combine voting
locations in several Native villages. The problem was that those villages
were not connected by road, so the voters would have had to fly to a
neighboring village in order to vote. First, it proposed to “realign” the
village of Tatitlek, where 85 percent of the residents are Alaska Native, by
closing its polling place and requiring voters to vote in the predominately
non-Native community of Cordova 33 miles away.®” Second, it wanted to
“consolidate” the majority Native community of Pedro Bay, which was
the subject of a critical mining initiative on the August 2008 ballot, with
[liamna and Newhalen, located 28 miles away by air.88 Officials likewise
sought to “consolidate” Levelock—in which about 95 percent of residents
are Alaska Native—with Kokhanok, approximately 77 miles away.8° In the
process, the DOE would have effectively disenfranchised nearly all of the
registered Native voters residing in the three villages.”® This “use of polling
places at locations remote” from a minority community violates federal
law.1

The Department of Justice stopped the DOE’s precinct realignment
plans. At that time, the entire state of Alaska was covered by Section 5 of
the Voting Rights Act,”? requiring the State to obtain “preclearance,” or

86. For example, in the 2008 General Election, voter turnout was a little more than 66
percent. See 2008 General Election November 4, 2008 Official Results, ST. OF Araska (Dec. 3,
2008), https://www.elections.alaska.gov/results/OS8GENR /data/results.pdf. By comparison,
turnout in the village of Sleetmute was below 30 percent. See Aft. of Shelly Growden, Nick v.
Bethel, No. 3:07-cv-00098-TMB (D. Alaska Dec. 4, 2008), no. 496 at 8-9.

87.  Letter from Christopher Coates, Chief, Voting Sec. of U.S. Dep’t of Just., to Gail
Fenumiai, Dir., Div. of Elections (July 14, 2008) [hereinafter Coates Letter], http://www.narf
.org/bloglinks/shelby_county_brief.pdf (App. 32-36). For population data from the 2000 Cen-
sus, see U.S. CENsus BUREAU, http://www.census.gov/ (last visited Apr. 14, 2017). Distance
data is calculated using the U.S. Geological Survey, Geographic Names Information System. See
U.S. GEOLOGICAL SURVEY, GEOGRAPHIC NAMES INFORMATION SYSTEM, http://www.info
please.com/atlas/calculate-distance.html (last visited Apr. 14, 2017).

88. Id

89. Id.

90. See State of Alaska, Division of Elections, Number of Registered Voters by Party Within
Precinct Date: 11/4/2008, http://www.elections.alaska.gov/statistics/2008/vi_vrs_stats_party_
2008.11.04.htm.

91. Brown v. Dean, 555 F. Supp. 502, 505 (D.R.I. 1982) (“The United States Supreme
Court has made it clear beyond cavil that the location and accessibility of a polling place have a
direct effect on a person’s ability to exercise his franchise.”) (citing Perkins v. Matthews, 400
U.S. 379, 387 (1971)).

92.  See 40 Fed. Reg. 49,422 (Oct. 22, 1975).
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approval, of any voting changes from the Attorney General of the United
States or the U.S. District Court for the District of Columbia before im-
plementing them.> When the DOE submitted its proposed changes to the
DQJ, the DOJ responded by requesting information about reasons for the
voting changes, distances between the polling places, and their accessibility
to Alaska Native voters.”* Department of Justice officials focused on the
obvious problem created by the State’s proposal: “how voters will get to
the consolidated location” when there were no roads connecting the Na-
tive villages to the communities with the polling places.”> The DOJ also
expressed concerns that DOE officials had not consulted with Native vot-
ers in the affected villages.”® Instead of answering the DOJ’s inquiries, the
DOE abruptly withdrew the submission two weeks later.”7 As a result of
the Department of Justice’s review, the three villages still have their polling
places. However, the absence of Section 5 coverage of Alaska will require
Native voters to bring costly litigation in order to block any future efforts
by DOE to reduce voting accessibility®®

C. Early Voting

Alaska Native voters have also not had equal early voting opportuni-
ties. Similar to over two-thirds of all states,” Alaska offered early voting—
also called absentee in-person voting—tfor statewide elections.!?® State law
provides that “[flor 15 days before an election and on election day, a

93. See 42 U.S.C. § 1973b. For additional discussion of the application of Section 5
preclearance procedures to Alaska, see TUCKER, supra note 47, at 58-76; see also id. at 70-71
(summarizing preclearance requirements).

94. Coates Letter, supra note 87.
95. Id.
96. Id.

97. Letter from Christopher Coates, Chief, Voting Sec. of U.S. Dep’t of Just., to Gail
Fenumiai, Dir., Div. of Elections (Sept. 10, 2008), http://www.narf.org/bloglinks/shelby_coun
ty_brief.pdf (App. 45-46).

98.  Alaska was removed from coverage in 2013, following the Supreme Court’s ruling in
Shelby County v. Holder that the coverage formula was unconstitutional. See 133 S.Ct. 2612, 2631
(2013).

99. Currently, in “37 states . . . and the District of Columbia, any qualified voter may cast
a ballot in person during a designated period prior to Election Day. No excuse or justification is
required.” Nat’l Conf. of State Legis., Absentee and Early Voting (Mar. 20, 2017), http://
www.ncsl.org/research/elections-and-campaigns/absentee-and-early-voting.aspx#early. Eleven
percent of all ballots cast nationwide in the 2014 elections did so through early voting. See U.S.
Election Assistance Comm’n, 2014 Election Administration and Voting Survey (June 2015), http://
www.eac.gov/assets/1/Page/How-Voters-Voted-2014.jpg.

100. Use of Alaska’s early voting locations (those other than the state’s five permanent
elections offices) is limited to statewide primary, general and special elections. See 6 ALASKA
ApmiN. Cobpk § 25.500(b) (2008). Ballots for local elections conducted by the state are only
available during the early voting period at the five permanent election offices. See id. at
§ 25.500(c).
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qualified voter . . . may vote in locations designated by the director.”!°!
Early voting allows eligible voters to cast ballots in person, just as they can
do on the day of the election.!®> However, the location of early voting
sites can effectively discriminate against Native voters by denying them in-
person early voting opportunities equal to that of non-Natives.!'°® Prior to
2014, Alaska’s early voting sites were in predominately urban non-Native
areas and a few rural “hub-communities.”!04

The disparity becomes readily apparent by looking at the census data
for the locations where in-person early voting was provided, highlighting
that predominately non-Native areas were offered early voting locations
even where the numbers of voters did not appear to warrant it. For exam-
ple, in the November 2012 election, the city of Anchorage, where non-
Natives comprise about 92 percent of the total population,'®> had only
four absentee voting locations open during the entire fifteen-day early vot-
ing period.!? Similarly, in the Matanuska-Susitna Borough, where non-
Natives comprise about 94 percent of the total population and which has
less than one-third the population of Anchorage,'"” five absentee voting
locations were open during the entire early voting period.!°® One of those

was in Sarah Palin’s home town of Wasilla, where the DOE used nearly
half of a million dollars in federal Help America Vote Act (HAVA) funds to

101. Araska STAT. § 15.20.064(a) (2005); see also 6 ALaska ApmIN. Cope § 25.500(a)
(2008) (“Absentee voting stations will be established through the direction and approval of the
director” of the DOE).

102. See ALAskA STAT. § 15.20.064(b)-(c) (2005) (describing early voting procedures).

103. See, e.g., Black Bull v. Dupree Sch. Dist., No. 3:86-cv-03012 (D.S.D. Dec. 9, 1986)
(granting temporary and permanent relief to address 150 mile travel distance of Native voters to
the closest polling place).

104. “Hub-communities” are larger villages in rural areas of Alaska with airports that typi-
cally have jet service to urban areas such as Anchorage and Fairbanks. Residents of smaller vil-
lages in an area serviced by a hub-community will travel to that hub by bush plane, boat, or
snow-mobile (when winter conditions permit) for basic shopping needs and for air transporta-
tion to larger cities, often to obtain health care services. Examples of hub-communities include
Bethel in the Bethel Census Area and Dillingham in the Dillingham Census Area.

105. See U.S. CeNsus BUREAU, QUICKFACTS: ANCHORAGE MUNICIPALITY, ALASKA
(Couny), http://www.census.gov/quickfacts.

106. See STATE OF Araska, OFFICIAL ELECTION PAMPHLET: REGION II (MUNICIPALITY
OF ANCHORAGE & MATANUSKA-SUSITNA BOROUGH) 9-11 (Nov. 6, 2012), https://www.elec
tions.alaska.gov/doc/oep/2012/Region-2-Book-Final-2012.pdf  [hereinafter 2012 OEP Re-
cgion IIJ.

107. Quickfacts: Matanuska-Susitna Borough, Alaska, U.S. CENnsus BUREAU, http://www

.census.gov/quickfacts.

108. See 2012 OEP REGION I, supra note 106, at 9-11.
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open a permanent satellite office in 2006'%° for the predominately non-
Native community of about 8,000 residents.''?

In sharp contrast, three of the regions with the largest percentage of
Native voters were limited to just a handful of in-person early voting loca-
tions. The Bethel Census Area, home to at least 39 villages''! and where
Natives comprise about 83 percent of the total population,''? had only
three early voting locations: Bethel, Aniak and Kasigluk.''3 Of those, only
Kasigluk is a predominantly Native community. The other 36 Native vil-
lages had no early voting. Furthermore, these voters did not have the op-
tion of flying to one of the three early voting locations even if they wanted
to, because voters must vote in their assigned precinct in order to ensure
their vote counts: if a voter from Chefornak went to Kasigluk, for exam-
ple, he or she would have to vote a questioned ballot. Even worse, the
Kusilvak Census Area—which has at least fifteen villages, 95 percent of
whom are Native!'*—had only a single early voting location, St.
Mary’s.'"> The Dillingham Census Area, with more than one dozen vil-
lages''® and Natives comprising nearly three-quarters of the total popula-
tion,''” had just one early voting site, in Dillingham.''® With a handful of
exceptions, early voting was universally unavailable in Native villages.

Beginning in at least 2011, the Alaska Federation of Natives (AFIN),
corporations, tribal councils, voters, and other organizations began re-

109. See Alaska Div. of Elections, State of Alaska HAVA State Plan 2008 Updated 25, 38
(Feb. 8, 2008), https://www.elections.alaska.gov/doc/hava/2008HAVA StatePlan.pdf (last vis-
ited Jan. 4, 2016) [hereinafter 2008 HAVA Plan].

110. See Quickfacts: Wasilla, Alaska, U.S. CeEnsus BUREAU, https://www.census.gov/
quickfacts/table/PST045216/0283080,00 (last visited Apr. 14, 2017). Approximately 95 percent
of Wasilla’s residents are non-Native. See id.

111. See Bethel Census Area, WIKIPEDIA, https://en.wikipedia.org/wiki/Bethel_Census_
Area,_Alaska (last visited Jan. 4, 2016).

112. See Quickfacts: Bethel Census Area, Alaska, U.S. CENsus BUREAU, https://www.cen
sus.gov/quickfacts/table/PST045216/02050,00 (last visited Apr. 14, 2017).

113. See STATE OF ALASKA, OFFICIAL ELECTION PAMPHLET: REGION IV (NORTHERN
AND SOUTHWEST ALASKA, ALEUTIAN CHAIN, WESTERN CooK INLET) 9-11 (Nov. 6, 2012),
[hereinafter 2012 OEP Recion IV], https://www.elections.alaska.gov/doc/oep/2012/Re
gion-4-Book-Final-2012.pdf.

114. See QuickracTs: KusiLvak CeENsus AREA, ALaska, U.S. CENnsus BUREAU, https://
www.census.gov/quickfacts/table/PST045216/02158,4573870,00 (last visited Apr. 14, 2017).
115. See 2012 OEP REecGION IV, supra, note 113.

116. See Dillingham Census Area, Alaska, WIKIPEDIA, https://en.wikipedia.org/wiki/ Dil-
lingham_Census_Area,_Alaska (last visited Jan. 4, 2016); see also DiLLiNGHAM CENSUS AREA,
Araska DEep’T OF LaBor, http://live.laborstats.alaska.gov/cen/maps/bor/current/070.pdf
(identifying some of the Census Area’s villages).

117. See QUICKFACTS: DILLINGHAM CENsuUs AREA, Araska, U.S. Census BUREAU,
https://www.census.gov/quickfacts/table/PST045216/02070,00.

118. See 2012 OEP REGION 1V, supra note 113, at 9-11.
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questing that DOE establish early-voting locations in Native villages.!!®
The ANCSA Regional Association’s Executive Director explained why
in-person absentee voting in advance of the scheduled elections was
necessary:

This is very important to people in our communities because,
in August especially [during the primary election], subsistence
fishermen and those who are berry picking are likely to be
gone for significant periods of time. They often cannot be at
voting locations on the exact date of the election. Similar
problems often arise in November as well [during the general
election], when the weather adds to travel problems. Moreover,
given how slow and unpredictable absentee by mail voting can
be, many people in our community do not trust this option.
Voting by fax is also not considered an option because almost
no one has their own personal fax machine, and to fax from the
tribal or municipal office costs the voter between $1 to $3 per
page; there should be no cost associated with voting. The lack
of personal fax machines also eliminates private voting rights,
forcing individuals to share their choices if they want to partici-
pate in the election.!??

Moreover, the Native corporations emphasized the inequality of offering
early voting to those “who live in urban areas like Fairbanks, Anchorage,
and Juneau,” asserting “that our rural residents should have the same access
to the polls as urban Alaskans.”'2! DOE acknowledged receiving several
letters from Native groups raising similar concerns.'?? Nevertheless, the
DOE’s response ignored the obvious unequal treatment, even questioning
why in-person early voting was needed there. Instead, the Director of
DOE maintained that “there are several ways other than early in-person
voting that residents of your community can vote prior to Election Day”
that she argued “will be effective and will not result in disenfranchise-
ment.”'??> The Director also blamed the Section 5 preclearance require-
ment for the discriminatory treatment of Natives, contending that it

119. Alaska Federation of Natives Stmt. of Interest at 2, Toyukak v. Treadwell, No. 3:13-cv-
00137-SLG (D. Alaska July 3, 2014), No. 188-1 (referring to requests for the preceding three
years “that the DOE automatically provide early (absentee-in-person) voting locations through-
out rural Alaska”).

120. Letter from Kim Reitmeier, Exec. Dir. of ANCSA Regional Ass’n, to Gail Fenumiai,
Dir., Div. of Elections (July 26, 2012) (on file with author).

121. Id.

122. See Letter from Gail Fenumiai, Dir., Div. of Elections, to Kim Reitmeier, Exec. Dir.

of ANCSA Regional Ass'n 1 (Aug. 1, 2012) (on file with author).
123. Id.



348 Michigan Journal of Race & Law [Vor. 22:327

precluded the DOE from making “further adjustments or changes for the
2012 elections.” 124

In August 2013, following the Shelby County decision removing
Alaska from coverage for the Section 5 preclearance requirements,!?> at
least half a dozen Native organizations and three tribal councils again re-
quested early voting in the villages.’>® They hoped it would easily be ac-
commodated since the preclearance the DOE had complained about was
no longer required.'?” In response to those requests, DOE conceded that
preclearance was “no longer required.”'?® Nevertheless, instead of grant-
ing the repeated request, DOE’s Director devised a new three-step process
as a condition for adding locations in Native villages. First, regardless of
any previous requests they had made, tribal councils were required to re-
spond to a survey.'?® There were several different versions of the survey,
with the questions worded slightly differently for no clear reason. All
surveys were in English, and the key question was often buried in a lengthy
and sometimes incomprehensible paragraph describing all the various ways
to cast a ballot. Each survey did ask the village to opt-in by indicating “if
they would like an absentee in-person voting location,” as well as requir-
ing the tribal council to state that “it is willing to serve as the absentee
voting location.”!3° If the tribal council did not respond, DOE took no
further action.'®' Second, if the tribal council responded to the survey,
DOE sent out a second letter asking them to reaftirm their earlier response
on “whether the tribal council office would agree to serve as the absentee
voting location.”'32 Third, the tribal council, not the DOE, was required
to “designate an individual to serve as the absentee voting official.”’!33
Only then would DOE consider establishing an in-person early voting lo-
cation in a Native village.'3* Despite the many requests already made from

124. Id. at 2.
125. See supra note 98 and accompanying text.
126. See Letter from Gail Fenumiai, Dir., Div. of Elections, to Myron Naneng, President

of Ass’n of Village Council Presidents 1 (Aug. 30, 2013) (on file with author) (listing those who
requested early voting).

127. Some of the organizations represented several tribal councils. For example, the letter
sent by Mr. Naneng was on behalf of the “56 federally recognized Tribes on the Yukon-Kus-
kokwim Delta” seeking early voting “in all villages in rural Alaska for the 2014 election cycle.”
See Letter from Myron Naneng, President of Ass’'n of Village Council Presidents, to Gail
Fenumiai, Dir., Div. of Elections 1 (Aug. 15, 2013) (on file with author).

128. See Letter from Gail Fenumiai, Dir., Div. of Elections, to Myron Naneng, President
of Ass’n of Village Council Presidents 1 (Aug. 30, 2013) (on file with author).

129. See id. at 2.

130. Id.
131. See id.
132. See id.
133. Id.

134. See id.
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organizations representing dozens of tribes, the Director noted that only
two, Chevak and Larsen Bay, successfully navigated through these confus-
ing bureaucratic requirements.'3>
In early 2014, in the months leading up to the primary and general
elections, the DOE had still taken no steps to establish in-person early
voting locations in Native villages. These stalling tactics prompted Native
organizations to again request that rural villages be treated equally to non-
Native urban areas. Specifically, they asked for the provision of “early vot-
ing in every village without requiring villages to ‘opt-in’ by survey or oth-
erwise. Urban communities are not required to opt-in to early voting, and
.. rural Alaska should have as equal access to voting as urban Alaska.”!3¢
Native organizations likewise requested that DOE provide an additional
early voting station during the three-day Alaska Federation of Natives con-
ference to make it more accessible to the thousands of voters who attend
that conference.'” DOE waited more than one month to respond, re-
jecting both requests.’>® DOE’s Director rationalized the disparate treat-
ment of Native villages by asserting that adequate voting locations and
absentee voting officials “have historically been more easily found in more
populated and/or urban areas.”!3°
Ultimately, in-person early voting locations were only established in
Native villages after AFN, the ANCSA CEQO’s Association, and Get Out
The Native Vote agreed to engage in self-help and pay the costs.!# In June
2014, the Native groups took on a burden not required for non-Native
groups or voters living in urban areas of Alaska: they performed DOE’s
statutory duty'#! by identifying voting locations and recruiting absentee
voting officials.'*? A total of 128 villages throughout rural Alaska were

135. See id.

136. See Letter from Jason Metrokin, Chair of ANCSA Regional Ass’n, to Gail Fenumiai,
Dir., Div. of Elections 1 (Apr. 7, 2014) (on file with author).

137. See id. at 2.

138. See Letter from Gail Fenumiai, Dir., Div. of Elections, to Jason Metrokin, Chair of
ANCSA Regional Ass'n 1-2, 4 (May 9, 2014) (on file with author).

139. See id. at 2.

140. See Alaska Fed’n of Natives, AFN and ANCSA Regional Ass’n Release Final List of New
Absentee Early Voting Sites in Rural Alaska (July 16, 2014) [hereinafter Rural Alaska Early Voting],
http://www.nativefederation.org/afn-and-ancsa-regional-association-release-final-list-of-new-
absentee-early-voting-sites-in-rural-alaska/.

141. See generally ALaska StaT. §§ 15.15.060 (2000) (DOE’s director “shall pay the cost of
necessary election expenses incurred in securing a place for holding the election. . .”) (emphasis
added); 15.20.045 (2014) (*“The director or election supervisor may designate persons to act as absen-
tee voting officials” and the “direcfor may designate . . . locations at which absentee voting stations
will be operated on or after the 15th day before an election up to and including the date of the
election”) (emphasis added); see also 6 Araska ApmIN. CopE § 25.500(a) (2008) (“Absentee
voting stations will be established through the direction and approval of the director” of the DOE)
(emphasis added).

142. See Rural Alaska Early Voting, supra note 140.



350 Michigan Journal of Race & Law [Vor. 22:327

designated by the Native groups for in-person early voting locations and
approved by DOE.'* Afterwards, DOE’s director attempted to claim
credit for making early voting accessible in the villages.'#* AFN sharply
rebuked her efforts, explaining that Native organizations were “[t]ired of
having our repeated requests rejected” and “offered to do the work for the
DOE and organize new early voting locations ourselves . . . . The DOE
did not do this—we did.”**> DOE then attempted to limit the number of
ballots sent to the Native early voting locations to between 25 and 50, even
though most of locations had hundreds of voters.'4¢ While Alaska Native
voters finally secured early voting opportunities, they did so only after sub-
stantial struggles and requirements not imposed on non-Natives.

IV. TnHEe SEcTiON 203 CASES
A. Nick v. Bethel
1. Background

Following passage of the language assistance provisions of the VRA
in 1975, Alaska became covered for Alaska Native languages. That cover-
age remained in place in the predominately Native regions of the state
when successive determinations were made in 1984, 1992, 2002, and in
2011.147 As described in the two cases that follow, from 1975 to 2015, the
DOE did little to provide complete, clear, and accurate translations of all
voting materials and information to Native voters.'*® Municipal officials
responsible for conducting certain city elections in Alaska also failed to
provide language assistance.!*® Their recalcitrance may have been due, in
part, to the English-only movement in Alaska, which succeeded in getting

143. See id.

144. See Testimony of Gail Fenumiai at 1714:5-17, Toyukak v. Treadwell, No. 3:13-cv-
00137-SLG (D. Alaska July 2, 2014).

145. Alaska Federation of Natives Stmt. of Interest at 2—3, Toyukak v. Treadwell, No. 3:13-
cv-00137-SLG (D. Alaska July 3, 2014), No. 188-1.

146. See Letter from Andrew Guy, President & CEO of Calista Corp., to Lt. Gov. Mead
Treadwell, Gail Fenumiai, Dir., Div. of Elections, & Becka Baker, Region IV Super. 2 (July 31,
2014) (on file with author).

147. See JaMEs THOMAS TUCKER, THE BATTLE OVER BILINGUAL BALLOTS: LANGUAGE
MINORITIES AND Porrticar Access UNDER THE VOTING RiGHTs AcTt 239, 333 (David Sch-
ultz, ed., 2009); Voting Rights Act Amendments of 1992, Determinations Under Section 203,
76 Fed. Reg. 63602 (Oct. 13, 2011).

148. See generally 28 C.F.R. § 55.19(b) (“It is essential that material provided in the lan-
guage of a language minority group be clear, complete and accurate. In examining whether a
jurisdiction has achieved compliance with this requirement, the Attorney General will consider
whether the jurisdiction has consulted with members of the applicable language minority group
with respect to the translation of materials.”); see also 28 C.F.R. § 55.2 (“materials and assistance
should be provided in a way designed to allow members of applicable language minority groups
to be effectively informed of and participate eftectively in voting-connected activities”).

149. See generally Native Vill. of Barrow v. City of Barrow, No. 2BA-95-117-CI (Alaska
Super. Ct. 1995) (discussed in Landreth & Smith, supra note 24, at 117-18). The City of Bethel
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voter approval of a ballot measure in 1998 that required that only English
be used for “all government functions and actions.”'>” The ballot measure
was meant to block bilingual materials and services to the state’s non-En-
glish speaking population.'>! Even after Alaska’s highest court struck down
the provision,'>? Alaska continued to provide English-only elections.

DOE employees were arguably aware of the need for language assis-
tance and the impact of the failure to provide it. In 2004, Native turnout
in a predominately Yup’ik region of the state was more than 20 percent
below the statewide average turnout rate.'> The Director of the DOE
acknowledged that disparity but was dismissive of it, explaining only that
“has been the trend of that area”'>* without recognizing what caused that
trend. In preparation for the renewal of the VRA in 2006, the Native
American Rights Fund began to investigate the compliance with Section
203 and contacted DOE with several complaints heard from voters.!>® In-
terviews revealed a wholesale failure to comply with Section 203: lack of
trained poll workers fluent and literate in English and the Native language,
no outreach and publicity about the availability of language assistance, no
telephonic assistance in Native languages, and no translations of written
and audio voting information and materials distributed in English.!>¢
Those facts were later included as part of the record supporting the
reauthorization of expiring provisions of the VR A.'>” Instead of addressing
the complaints