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April 13, 2021 
 
The Honorable Dick Durbin 
Chair 
Senate Committee on the Judiciary 
224 Dirksen Senate Building  
Washington, D.C. 20510 
 
The Honorable Carolyn Maloney 
Chair  
Committee on Oversight and Reform  
2157 Rayburn House Office Building  
Washington, D.C. 20515 


The Honorable Chuck Grassley 
Ranking Member 
Senate Committee on the Judiciary 
224 Dirksen Senate Building 
Washington, D.C. 20510 
 
The Honorable James Comer 
Ranking Member 
Committee on Oversight and Reform  
2157 Rayburn House Office Building  
Washington, D.C. 20515


 
Re:  Legislation to Strengthen the Freedom of Information Act and Address Agency 


Abuse of the Deliberative Process Privilege 
 
Dear Chairman Durbin, Chairwoman Maloney, Ranking Member Grassley and Ranking Member 
Comer, 
 


On behalf of the millions of members and supporters of the undersigned organizations, 
we respectfully request reforms to Exemption 5 of the Freedom of Information Act, the 
“deliberative-process privilege.” See 5 U.S.C. § 552(b)(5).1 Federal agencies are abusing this 
privilege to hide information about human health and the environment from the public. The 
deliberative process privilege overuse has become so widespread that it has become the 
“withhold-it-because-you-want-to” exemption.2 Unless Congress takes swift action, a recent 
Supreme Court ruling may further institutionalize these practices that undermine the public’s 
right to access information and hold the government accountable.3  
 


Congress intended for the deliberative process privilege to promote frank policy 
discussions, not provide carte blanche for agencies to shield information from public scrutiny, 
including information that might be unfavorable to the government and/or reveal legal 
wrongdoing by agencies. Yet, Exemption 5’s deliberative process privilege is the mechanism 
that federal agencies use most frequently to shield information from the public. In fiscal year 


 
1 In January 2021, members of this coalition sent a letter urging members of Congress to reform FOIA to address the 
government’s improper delays for FOIA requests related to conservation, science, and human health. 
2 U.S. House of Representatives Committee on Oversight and Government Reform, “FOIA is Broken: A Report” at 
10 (Apr. 12, 2016). 
3 U.S. Fish & Wildlife Serv. v. Sierra Club, Inc., 141 S. Ct. 777 (2021). 







2019, federal agencies cited Exemption 5 more than 74,000 times.4 A 2016 report by the House 
Committee on Oversight and Reform identified the misapplication of Exemption 5 as a primary 
area of FOIA malfunction, calling the deliberative process privilege the “withhold-it-because-
you-want-to” exemption.5 


 
The undersigned groups call on Congress to act now and rein in the executive branch’s 


rampant disregard for transparency by reforming FOIA and the deliberative-process privilege. 
We respectfully request that Congress take both of the following approaches: 


 
1) Prohibit application of the deliberative process privilege to factual, scientific, or 


technical material, internal agency communications and discussions about such 
materials, or matters concerning human health or the environment; and  


 
2) Limit application of the deliberative process privilege to materials for which the agency 


can show that disclosure of specific information will result in “foreseeable harm” 
because: (1) the information will expose the deliberations of decision makers concerning 
policy matters, and (2) the agency reasonably foresees, based on clear and convincing 
evidence and in consideration of the public interest in disclosure, that disclosure will 
substantially harm the ability of decision makers to deliberate about policy matters, and 
(3) such harm will be substantial and irreparable.  


 
These changes would reestablish Congress’s original intent for the deliberative process 


privilege and clarify the fact-versus-policy distinction drawn by the Supreme Court in EPA v. 
Mink, the seminal FOIA decision in which the Court held that fact-focused documents presenting 
scientific information do not entail deliberations on any policy matters.6 These changes would 
make clear that science- and fact-based inquiries—as in biological opinions analyzing how an 
agency action affects endangered species and determinations setting pollution thresholds—are 
not deliberative or privileged. It also would make clear that an agency’s collection or synthesis of 
factual or scientific information does not make that information privileged. Moreover, these 
changes would strengthen the requirement, set forth in Congress’ 2016 FOIA amendments, for 
agencies to show foreseeable harm when invoking FOIA exemptions. Under the status quo, 
agencies simply assert that any disclosure, no matter how minor or disconnected from a policy 
matter, will harm their ability to deliberate in the future rather than showing harm from 
disclosure of specific records. Without a statutory standard to apply, courts are accepting such 
bald assertions in litigation as sufficient. 


 


 
4 Pamela King and Kevin Bogardus, “Supreme Court records ruling spurs FOIA reform push,” E&E News, 
https://www.eenews.net/greenwire/2021/03/05/stories/1063726791?utm_campaign=edition&utm_medium=email&u
tm_source=eenews%3Agreenwire (last visited Mar. 5, 2021). 
5 See note 2, supra; see also Ryley Graham, “What is the ‘deliberative process’ privilege? And why is it used so 
often to deny FOIA requests?” Reporters Committee for the Freedom of the Press, https://www.rcfp.org/foia-
deliberative-process/ (last visited Feb. 9, 2021); see also Nate Jones, “The Next FOIA Fight: The B(5) ‘Withhold It 
Because You Want To’ Exemption,” Unredacted, https://unredacted.com/2014/03/27/the-next-foia-fight-the-b5-
withold-it-because-you-want-to-exemption/ (last visited Feb. 9, 2021).   
6  EPA v. Mink, 410 U.S. 73, 89 (1973) (“Exemption 5 . . . requires different treatment for materials reflecting 
deliberative or policymaking processes on the one hand, and purely factual, investigative matters on the other.”). 







These approaches are consistent with interests in government transparency expressed not 
only by the undersigned organizations, but also by former federal officials and the regulated 
community.7 There are other necessary, broader reforms to FOIA that Congress should also be 
considering, but, without limiting the deliberative process privilege as set forth above, agencies 
will continue to abuse the privilege to undermine the public’s right to information about how 
their actions impact human health and the environment.8 
 


For instance, the U.S. Fish and Wildlife Service (“Service”) issued “Guidance” in 2018 
for responding to FOIA requests that are handled by the Service’s “Ecological Services” office, 
which administers the Endangered Species Act.9 Attachment A (U.S. Fish and Wildlife Service, 
Guidance for Applying Deliberative Process Privilege in Processing Ecological Services FOIA 
Requests: Coordination with the October 20, 2017, DOJ Memorandum on Administrative 
Records (Sept. 6, 2018)). The Guidance was prompted by a 2017 memorandum from the 
Environment and Natural Resources Division of the U.S. Department of Justice (“DOJ”), which 
declared that “agency deliberative documents are not properly considered part of the 
administrative record” prepared for judicial review under the Administrative Procedure Act, and 
“therefore generally should not be produced as part of the record filed with the court, nor listed 
in a privilege log.” Attachment C (Memorandum from Acting Assistant Attorney General Jeffrey 
H. Wood to Selected Agency Counsel (Oct. 20, 2017)).  


 
The Service’s Guidance extends the DOJ memorandum to FOIA determinations. 


Specifically, it directs agency staff to use the deliberative process privilege to withhold records 
from public disclosure—under FOIA—that concern administration of the Endangered Species 
Act. Staff are urged to work with agency lawyers to “preserve the consistency” between a release 
of specific records under FOIA and the agency’s likely position in court. Attachment D (Letter 
from Center for Biological Diversity to Acting Assistant Attorney General Jean E. Williams 
(April 12, 2021)). Staff are even being urged to “include particular deliberative documents,” i.e., 
to selectively curate the record by evaluating which “deliberative” records to be disclosed under 
FOIA, so as to eventually depict a more favorable, but not necessarily complete, “record” of the 
agency’s decision for litigation. Meanwhile, the National Marine Fisheries Service has also 
adopted guidance applying the DOJ AR Memo to that agency’s administrative records compiled 
for judicial review. Attachment F (Letter from John Luce, NOAA General Counsel, to NOAA 
Administrators and Directors (Jan. 8, 2020)). 
 


Using these policies, the Services are shielding Congressionally-mandated information 
about how agency actions impact human health and the environment from requesters who, like 
the undersigned, depend on government transparency to accomplish their public-interest 


 
7 See, e.g., Brief for Amici Curiae American Forest Resource Council, et al., in Support of Respondent, FWS v. 
Sierra Club, 141 S. Ct. 777; Brief for Amici Curiae Andrew Rosenberg, et al., in Support of Respondents, id. 
8 The undersigned groups further advocate for including a definitions section in the Freedom of Information Act and 
an enumerated list of privileges to which Exemption 5 applies (i.e. attorney-client privilege, attorney work product 
privilege, deliberative process privilege, presidential communication privilege, etc.). 
9 The attached letter to the Service explains this significant deviation from FOIA’s purpose of transparency. 
Attachment B (Letter from Center for Biological Diversity to U.S. Fish and Wildlife Service (April 12, 2021). 







missions.10 These polices are antithetical to basic principles of administrative law and 
government transparency.  


 
Without Congressional action, the Supreme Court’s recent characterization of the 


deliberative process privilege in FWS v. Sierra Club will only encourage the Service and other 
agencies to avoid disclosing important information to the public and, thus, interfere with the right 
of requesters to obtain information about government regulatory activities.11 
 


The Court held that the Service properly used the deliberative process privilege to 
withhold a draft-final biological opinion developed by the Service and the National Marine 
Fisheries Service under Section 7 of the Endangered Species Act.12 The biological opinion was a 
scientific document that assessed the potential effects of specific regulatory activities to 
endangered species—there, the Environmental Protection Agency’s proposed rule regarding 
structures used to cool industrial equipment, known as “cooling water intake structures,” which 
kill endangered species by trapping them.13 Finding that the “function” of the draft biological 
opinion was that of a “draft of a draft” and not a final draft that reflected the agencies’ settled 
decision, the Court held that the Services properly withheld it as “predecisional,” even though 
the document represented the Service’s final word on the adverse effects of the EPA’s proposed 
rule and even though, without the document, the public would have no understanding of whether 
EPA had adequately addressed the concerns of the Service biologists.14  
 


This holding underscores the urgent need for legislation to rein-in agency abuse of the 
deliberative process privilege to withhold information about human health and the environment, 
such as biological opinions, which must be based solely on the “best scientific and commercial 


 
10 For example, the Center for Biological Diversity obtained an unredacted version of a PowerPoint presentation that 
the Service and EPA withheld under FOIA’s deliberative process privilege. The PowerPoint describes conclusions 
of Service scientists in a draft biological opinion prepared under the Endangered Species Act about the effects of 
EPA’s registration of certain pesticides. The document described the conclusions of Service staff and biologists, 
including their conclusions that the proposed use of chlorpyrifos would jeopardize the existence of nearly 1,400 
endangered species, that the pesticide malathion is jeopardizing nearly 1,300 species, and that the pesticide diazinon 
is jeopardizing 175 species. This PowerPoint led to an Inspector General investigation of former Interior Secretary 
David Bernhardt’s role in burying scientists’ conclusions in the draft biological opinion. After three FOIA lawsuits, 
the Service still refuses to release the draft biological opinion. See Attachment E (U.S. Fish and Wildlife Service, 
Overview of the National Pesticide Biological Opinions on Chlorpyrifos, Malathion and Diazinon, PowerPoint 
Presentation (Oct. 6, 2017)). 
11 U.S. Fish & Wildlife Serv. v. Sierra Club, Inc., 141 S. Ct. 777 (2021). Indeed, courts have already begun to apply 
the decision to withhold drafts of biological evaluations and biological opinions, as well as a database list of 
scientific studies, see, e.g., Ctr. for Biological Diversity v. U.S. Fish & Wildlife Serv., No. 18-0342, 2021 U.S. Dist. 
LEXIS 62000, at *18 (D.D.C. Mar. 31, 2021), and the DOJ is already relying on the decision to argue for 
withholding more records as deliberative, including records that are not drafts at all. See Def.’s Reply and Opp. to 
Plt.’s Mot. Summ. J., Citizens for Responsibility & Ethics in Wash. v. U.S. Postal Serv., No. 20-2927, ECF No. 16 
(April 5, 2021). 
12 141 S. Ct. at 788.  
13 Id. at 783-84. 
14 Id. at 788. The Court did not directly address the distinction between scientific information and deliberations on 
policy but did “agree with the parties that the District Court must determine on remand whether any parts of the 
documents at issue are segregable.”  Id. at 788 n.5. 







data available,” and which do not contain policy-related deliberations that should be properly 
withheld under the deliberative process privilege.15  
 


We call on Congress to reform FOIA to curtail the executive branch’s growing misuse of 
the deliberative process privilege to conceal science related to federal activities with 
consequences for human health and the environment. Legislation to promote government 
transparency enjoys broad bipartisan support. These issues are important to a large number of 
diverse interests, including industry groups and former agency officials, as well as the 
undersigned organizations.16 Transparency is an integral part of science, and it is the strongest 
safeguard that the public has to evaluate federal decisions that impact human health and the 
environment.   


 
Thank you for taking the time to review our concerns and for considering our suggestions 


for reforming the deliberative process privilege in FOIA. We would appreciate the opportunity to 
speak with you about these issues further.  


 
Sincerely,


 
 


 
Oceana 


 
 


 
 


   
 
Amy R. Atwood (she/her/hers) 


  Endangered Species Legal Director 
  Center for Biological Diversity


 
 


 
15 Endangered Species Act of 1973, 16 U.S.C. § 1533(3)(A). Before the Court’s decision in FWS v. Sierra Club, the 
Service had already attempted (unsuccessfully) to use the deliberative process privilege to withhold fact- and 
science-based—and final—assessments of the status of endangered and threatened species and the potential 
consequences of federal agency activities to those species. See, e.g., Sierra Club v. U.S. Fish & Wildlife Serv., No. 
19-2315, 2021 U.S. Dist. LEXIS 36060 (D.D.C. Feb. 26, 2021) (rejecting attempt by the Service to withhold final 
“species status assessment” for Florida key deer using deliberative process privilege and ordering assessment’s 
disclosure); Ctr. for Biological Diversity v. U.S. Envtl. Prot. Agency, 369 F. Supp. 3d 1 (D.D.C. 2019) (ordering 
disclosure of records withheld as deliberative pertaining to Endangered Species Act consultation process for 
pesticide approval); Ctr. for Biological Diversity v. U.S. Marine Corps, No. 00-2387, 2005 U.S. Dist. LEXIS 50151 
(D.D.C. Sep. 15, 2005) (rejecting agency attempt to withhold final biological assessment from disclosure using 
deliberative process privilege and ordering disclosure); see also Greenpeace v. Nat’l Marine Fisheries Serv., 198 
F.R.D. 540, 544 (W.D. Wash. 2000) (observing that “[a] determination of jeopardy and adverse modification under 
the [Endangered Species Act] requires the agency to collect scientific facts and data, and to reach expert scientific 
conclusions based on these facts” and “the fact that scientific expertise is brought to bear does not transform 
interpretations of facts into communications protected by the deliberative process privilege”) (internal quotation 
omitted); EPA v. Mink, supra note 6, at 89 (“Exemption 5 . . . requires different treatment for materials reflecting 
deliberative or policymaking processes on the one hand, and purely factual, investigative matters on the other.”).  
16 See, e.g., Brief for Amici Curiae American Forest Resource Council, et al., in Support of Respondent, FWS v. 
Sierra Club, 141 S. Ct. 777; Brief for Amici Curiae Andrew Rosenberg, et al., in Support of Respondents, id.  







 
American Bird Conservancy 
Animal Welfare Institute 
Buffalo Field Campaign 
Cascadia Wildlands 
Citizens for Responsibility and Ethics in Washington (CREW) 
Coastal Plains Institute 
Conservation Northwest 
Electronic Frontier Foundation 
Endangered Habitats League 
Endangered Small Animal Conservation Fund 
Endangered Species Coalition 
Environmental Protection Information Center (EPIC) 
Food & Water Watch 
Friends of Blackwater 
Friends of the Earth 
Greater Hells Canyon Council 
Heartwood 
Humane Society Legislative Fund 
Howling For Wolves 
International Marine Mammal Project of Earth Island Institute 
Klamath Forest Alliance 
Los Padres ForestWatch 
National Security Counselors 
Northwest Environmental Advocates 
OVEC – Ohio Valley Environmental Council 
Performing Animal Welfare Society (PAWS)  
Project On Government Oversight 
Public Employees for Environmental Responsibility (PEER) 
Rabbi Douglas E. Krantz, Armonk, New York 
Resource Renewal Institute 
Sea Turtle Conservancy 
Sorenson Law Office, Eugene, Oregon 
Southern Utah Wilderness Alliance 
The Humane Society of the United States 
Turtle Island Restoration Network 
Union of Concerned Scientists 
Western Watersheds Project 
WildEarth Guardians 
Wyoming Untrapped 
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Guidance for Applying Deliberative Process Privilege in Processing Ecological Services 


FOIA Requests: Coordination with the October 20, 2017, DOJ Memorandum on 


Administrative Records 


 


Purpose of this Document 


To ensure consistent application of the attached Department of Justice Environment and Natural 


Resources Division’s (DOJ) October 20, 2017, administrative record (AR) guidance, this 


document provides recommendations to Fish and Wildlife Service Ecological Services (FWS) 


staff for reviewing, redacting, and withholding deliberative information responsive to Freedom 


of Information Act (FOIA) requests. Specifically, we provide recommendations and 


considerations for when withholding records as deliberative under FOIA Exemption 5 (5 USC 


552(b)(5)) may be appropriate. After identifying documents that should be considered for 


withholding as deliberative under FOIA Exemption 5, it is incumbent upon FWS personnel 


engaged in the review process to review all responsive documents, redact them as appropriate, 


and release any parts of documents that do not qualify for withholding, (i.e., materials that are 


not deliberative, or would not foreseeably harm the Agency’s decision making process if they 


were released). Where we invoke the deliberative process privilege, FWS must consult with the 


Department of Interior Solicitor’s Office (SOL) to confirm the propriety of invoking FOIA 


Exemption 5, or other FOIA exemptions.  


Note that this document is not intended to be absolute in directing FWS personnel on how to 


treat all predecisional information in responding to a FOIA request (i.e., it is not suggesting that 


FWS automatically withhold all such information), nor to replace an appropriate foreseeable 


harm analysis. Rather, this document is intended to raise awareness of the need to process FOIA 


requests in a manner most likely to preserve the consistency of information released under FOIA 


with information that could be subsequently included in an AR pursuant to Administrative 


Procedure Act (APA) litigation involving FWS decisions. While this document will be most 


useful for Endangered Species Act (ESA) matters, it also applies to FOIAs relating to other laws 


that are administered by FWS, such as the National Environmental Policy Act, Coastal Barrier 


Resources Act, Federal Power Act, Bald & Golden Eagle Protection Act, etc., but ESA is the 


primary focus. 


Background 


The October 20, 2017, DOJ memorandum clarifies that an AR associated with litigation on an 


agency decision under the APA should not include deliberative documents.  Specifically, the 


memorandum explains that, “documents reflecting the agency’s predecisional deliberative 


process – generally are not relevant to APA review, and including them in the administrative 


record would inhibit agency decision-making.” Courts generally review FWS’s decisions under 


APA standards.     
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Implementing this policy will require a change in the way the FWS compiles ARs for court 


cases. Previously, it was common practice for the FWS to include deliberative documents in its 


ARs, even though the agency could have asserted they were deliberative process-privileged, and 


ARs tended to be voluminous. However, some ARs that have been prepared for programmatic 


rules or policies and for national consultations have generally not included deliberative 


documents. For example, ARs on the:  


• Policy on Significant Portion of Its Range did not include many substantive emails 


exchanged during the development of the draft and final policies, nor did it include some 


drafts of the policy, intra- and inter-agency comments on the policies, and certainly 


attorney-client privileged materials.  


• Section 7 consultation on EPA’s Clean Water Act 316(b) rule, which regulates how 


cooling water intake structures at plants are to operate to avoid harming listed species, we 


withheld and listed in a privilege log draft biological opinions and reasonable and prudent 


alternatives, emails containing inter- and intra-agency comments on the drafts, and 


briefing papers.  


Recently (late 2017-early 2018), DOJ has also required that we prepare more limited ARs for 


non-programmatic ESA cases, such as in the litigation over the GYE grizzly delisting, the 


Keystone XL pipeline consultation litigation, golden-cheeked warbler petition finding, coastal 


California gnatcatcher petition finding, Atlantic Coast Pipeline consultation, and the California 


WaterFix consultation. 


DOJ’s AR direction has an indirect impact on our FOIA program as well. Interested stakeholders 


often send FOIA requests for information regarding FWS’s ESA decisions in advance of 


litigation. In past FOIA responses, FWS has often released most, if not all, documents related to 


its ESA final decisions without undertaking a discerning review for deliberative materials. DOJ’s 


direction on compiling ARs reinforces that we should take great care with our FOIA responses 


relating to ESA decisions. While it is important to be transparent about agency decisionmaking, 


we also have an obligation to consider the applicability of FOIA exemptions to decisions and to 


protect deliberations relating to those decisions when analysis allows us to reasonably foresee 


harm from releasing related documents and information. 


Deliberative Process Privilege under FOIA Exemption 5 and Foreseeable Harm 


The deliberative process privilege, with some caveats, allows a federal agency to withhold 


information from public disclosure if it has not been shared outside the federal government, it is 


predecisional, and it is deliberative. Predecisional means it predated the decision in question, 


while deliberative means the document expresses recommendations on legal or policy matters. 


Further, in addition to a determination that the material qualifies as deliberative, we must 


reasonably foresee that harm would result from release of the information in order to withhold it. 


The DOI FOIA Appeals Office requires us to articulate the harm we reasonably foresee from the 
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release of a document subject to an exemption under FOIA. The office responding to the FOIA 


request must conduct a foreseeable harm analysis on a case-by-case basis, typically consisting of 


written documentation stating how many documents were withheld and why, as well as 


describing the foreseeable harm anticipated if they were released. 


In the attached December 29, 2017, memorandum from the Department of the Interior’s 


Departmental FOIA Officer, addressing the “Foreseeable Harm Standard,” (DOI FOIA Memo) 


the foreseeable harm arising from the release of materials covered by the deliberative process 


privilege may include, “…injury to the decisionmaking process, a chilling effect on discussions, 


hasty or uninformed decisionmaking, and public confusion.” The DOI FOIA Memo includes a 


chart (pp. 6-7) that provides more information on how to complete a foreseeable harm analysis. 


For example, the release of notes from a recommendation team meeting on the classification 


status of a species under the ESA that identified the views of individuals could place those 


individuals in a negative public light or otherwise subject them to public scrutiny. That in turn 


could cause a chilling effect on frank conversations amongst staff and/or decisionmakers which 


would harm the decisionmaking process. While releasing recommendation meeting notes may 


not cause foreseeable harm, they (along with other documents listed later in this memo) should 


be carefully reviewed. 


If the lead office on a FOIA determines that it should invoke the privilege and withhold 


documents, it needs to ensure that it has the authority to make calls on withholding and must also 


consult with SOL on the proposed withholding. It often makes sense not only to work with the 


SOL attorney assigned to review the withholding, but if a different attorney participated in or 


reviewed the underlying decision, to consult with that attorney, too, to receive input on 


withholding determinations. 


Additional FOIA Exemption 5 Privileges 


In addition to the deliberative process privilege, FOIA Exemption 5 includes two other privileges 


that FWS has traditionally considered: attorney-client communications and attorney work-


product. As set out in the DOI FOIA Memo, the foreseeable harm arising from the release of 


materials covered by the attorney-client privilege may be that, “…the lawyer would no longer be 


kept fully informed by their [sic] client, resulting in unsound legal advice and advocacy.” 


Further, the foreseeable harm arising from releasing attorney work product may include, 


“…harm to the adversarial trial process by exposing the attorney’s preparation to scrutiny.” 


Although the DOJ Memo on ARs focused on the deliberative process privilege under Exemption 


5, these two additional privileges under that exemption should be carefully considered in 


processing FOIA requests on FWS decisions subject to APA review. In particular, documents 


should be reviewed for attorney involvement or communications, including references to and 


repeating of attorneys’ advice in emails. For further information about these additional 


Exemption 5 privileges and their application, please consult the DOI FOIA Memo and your 


office’s FOIA specialist. 
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General Application of the Deliberative Process Privilege to FWS’s FOIA Responses 


The need for careful review in our FOIA responses arises as follows:  


• As to protecting our decisions in the FOIA context: release of deliberative information 


could lead to the harms described above, and so we must carefully consider whether 


foreseeable harm could result from releasing the information. 


• As to protecting our decisions in APA litigation:  


o If the FWS fails to withhold appropriately-categorized deliberative information in 


making a release under FOIA in these instances, the deliberative process privilege 


over those documents arguably has been waived by the Department.  


o If a citizen subsequently sues the FWS over its decision in the same matter, but 


FWS does not include deliberative information when compiling the AR in 


accordance with DOJ policy, the plaintiff could petition the court to order the 


FWS to supplement the AR with those deliberative documents that were released 


under the previous FOIA request.  


o Such inadvertent release or failure to include those documents in the AR could 


also give the court reason to grant discovery beyond the AR, which is 


burdensome. 


While DOJ has acknowledged that they anticipate some record challenges related to the new AR 


direction, they stated that they are prepared to defend those challenges. Further, there is no 


expectation that FOIA responses and ARs will be completely consistent, as the standards are 


different: FOIA’s are whether the information is deliberative and foreseeable harm would result; 


ARs are about the information not being relevant to a court’s APA review. Nevertheless, 


successful defense of our ARs is partially dependent on thoughtful application of Exemption 5 in 


our FOIA responses. 


To prevent such issues from arising, in responses to FOIAs, FWS personnel should carefully 


review responsive documents for deliberative process privilege applicability. If deliberative 


process privilege could apply, they must then evaluate whether disclosure of any identified 


deliberative documents could cause the FWS foreseeable harm (defined in the December 29, 


2017, DOI FOIA Memo described above). If we do not reasonably foresee harm in release and 


no other exemptions apply, the document must be released. In other words, the guidance is not to 


simply withhold all deliberative information from a FOIA response. Further, there may be 


individual instances in litigation when the DOJ trial attorney and SOL attorney assigned to the 


matter advise that we include particular deliberative documents in the AR to make sure that our 


decision is adequately explained, as per direction from the acting solicitor that followed DOJ’s 


AR direction. 


Applying the Deliberative Process Privilege to Specific File Types Relevant to FWS 


Decisionmaking 
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During the review of documents where the deliberative process privilege may apply, the 


following should be considered during thorough document review. This review is typically 


conducted by the subject matter expert(s) and/or agency FOIA staff and reviewed by the FWS 


FOIA Officer or Regional FOIA Coordinator and SOL if documents are to be withheld. 


● Categories of information and documents that should be considered for withholding in 


full or in part under Exemption 5’s deliberative process privilege, if foreseeable harm 


could result from release, and a segregability analysis has been undertaken (determining 


whether certain portions of an otherwise privileged document can be released): 


 


o Draft outlines, conceptual treatments, etc.; 


o Draft inserts of language for team consideration or inclusion in policy/rule; 


o Draft versions of policies and rules (noting that some versions do not differ 


substantively from the public versions, or can otherwise be released) 


o Draft responses to public comments, often found within edited spreadsheets 


produced by regulations.gov, or other systems that sort comments into groupings 


of substantive vs. non-substantive; 


o Internal comments from other Service offices and regions; 


o Email content that reflects substantive suggestions and interpretations that were 


never adopted, or tentative analysis and discussion of options; 


o PowerPoints/webinars not shared with audiences external to the federal 


government; 


o Internal summaries, analyses, and comparative materials (only if a review 


determines that they are predecisional);  


o Email discussions about who needs to be briefed and the scheduling of such 


briefings, paying specific attention to any deliberative content; 


o Internal briefing documents that address pre-decisional substantive issues; 


o Decision meeting notes and summaries, score sheets, and memos to file reflecting 


substantive deliberation and especially participant names, position, or individual 


decision recommendations. 


 


● Categories of information and documents that are typically released in full: 


 


o Regulations.gov materials, downloaded directly from regulations.gov (public 


comments and website generated spreadsheets of public comments and their 


attachments); 


o Meeting materials, such as agendas (but all substantive information will be 


considered for redaction); 


o Team email discussions and materials that address meeting agendas, timelines and 


tasks/assignments so long as they do not discuss specific positions on those 


topics. 
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o Transmittal emails that mention that comments are attached but do not reveal the 


substance of the comments. They will be released even if they mention the topic 


or the pages where comments are found so long as they do not reveal specific 


positions/comments (this typically only applies to interagency comments on draft 


rules coordinated by OMB); 


o Subject lines and attachment names, unless they reveal content that reflects 


substantive information; 


o Portions of internal agency emails that contain non-substantive communications 


such as general housekeeping information, transmitting attachments that are OK 


to release, exchanging pleasantries, and other types of similar non-substantive 


content; 


o PowerPoints/webinars that have been shared with non-federal audiences; 


o Internal briefing documents that address only procedural issues, such as whether 


to extend the comment period (though we would redact any attorney-client 


material); 


o Decision memoranda that reflect the final decision and rationale of the agency; 


and 


o Final memoranda communicated to OMB Directors. 


 


● Categories of information and documents that may be considered for withholding in part 


under other exemptions that FWS offices commonly use: 


  


o Conference lines/passcodes (Exemption 5 as protected under the Commercial 


Information Privilege); 


o Personal Information - such as personal cell phone numbers, personal email 


accounts not used to conduct business, or detailed references to medical status or 


personal life (Exemption 6, Personal Privacy); and 


o Trade secrets and confidential business information, such as proprietary GIS data 


(Exemption 4)  


 


Consultation/Referral Process for Other Agencies 


 


Consistent with past practice, information originating with or of interest to other bureaus and 


agencies will require referral to or consultation with that other agency prior to making a final 


determination on the disposition of that document. This includes, but is not limited to, 


information such as emails and comments from other agencies, such as CEQ, DOJ, OMB, EPA, 


etc., as well as documents on their letterhead. Consult with the FWS FOIA Officer or your 


Regional FOIA Coordinator if the records you have located contain information that originated 


with another agency. All consultations and referrals must be reviewed and approved by the FWS 


FOIA Officer.  
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For Further Information 


If you have questions or concerns regarding this guidance, please contact the Branch of Listing 


Policy and Support in Headquarters (Carey Galst, Parks Gilbert, and Eileen Harke), who will 


coordinate as appropriate with the FWS FOIA Officer and DOI FOIA SOL. If you have 


questions about specific FOIA matters, please direct them to your office’s FOIA specialist or to 


the SOL attorney assigned to the FOIA matter.  
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April 12, 2021 


 


Paul Gibson 


Associate Chief Information Officer 


U.S. Fish and Wildlife Service 


5275 Leesburg Pike 


Falls Church, VA 22041-3803 


paul_gibson@fws.gov 


 


 


 


 


CC: Martha Williams, Acting Director 


 U.S. Fish and Wildlife Service 


 1849 C Street NW 


 Washington, D.C. 20240 


 martha_williams@fws.gov 


 


 Cathy Willis, Acting FOIA Contact 


 5275 Leesburg Pike, MS:IRTM 


 Falls Church, VA 22041 


 cathy_willis@fws.gov 


 


Re:  Rescission of U.S. Fish and Wildlife Guidance Extending U.S. Department of Justice 


“Skinny AR Memorandum” to Freedom of Information Act Disclosures 


 


Dear Mr. Gibson: 


 


We request immediate rescission of the U.S. Fish and Wildlife Service’s 2018 guidance 


which directs the Service to withhold important information about human health and the 


environment from the public under the Freedom of Information Act, 5 U.S.C. § 552, as amended 


(“FOIA”).1 So long as the Service decides that public records requested under FOIA may 


eventually benefit the legal positions of opposing parties in litigation challenging the agency’s 


decision-making under the Endangered Species Act or other environmental laws, the 2018 


guidance encourages Service personnel to expansively apply the deliberative process privilege 


and to shield those records from the public under FOIA. This is unacceptable for many reasons. 


 


The Service’s guidance is based on a 2017 policy from the U.S. Department of Justice 


(“DOJ”) which advises federal agencies to use the deliberative process privilege to exclude 


material unfavorable to the government’s position from administrative records prepared for 


litigation under the Administrative Procedure Act. Administrative Record Compilation in light of 


In re Thomas E. Price, Ninth Cir. No. 17-71121” (“DOJ AR Memo”). The Service guidance 


extends the DOJ AR Memo to determinations on FOIA records requests and encourages 


Ecological Services personnel to use it to withhold records from disclosure under FOIA. Unlike 


the DOJ AR Memo, the Service’s guidance does not explicitly direct staff in the Ecological 


Services office to withhold the fact that the agency is withholding responsive records from the 


requester as “deliberative.” Yet, that is the practical result. A FOIA requester will never learn of 


the existence of specific responsive records the agency has chosen to withhold as deliberative 


 
1  U.S. Fish and Wildlife Service, Guidance for Applying Deliberative Process Privilege in Processing Ecological 


Services FOIA Requests: Coordination with the October 20, 2017, DOJ Memorandum on Administrative Records 


(Sept. 6, 2018) (Attachment A). 







 


 


until they file a FOIA lawsuit and obtain an index in that litigation under Vaughn v. Rosen—a 


privilege log—from the Service. Whether expansively applying the deliberative process privilege 


to an administrative record or a FOIA response, the effect is the same: a shroud of secrecy about 


federal activities related to human health and the environment. 


 


In addition, the authority for the Service’s guidance, the DOJ AR Memo, does not rely on 


black-letter law. The authority that DOJ cites in its Memo, In re Thomas E. Price, is not a 


published, reasoned court opinion or order. It is simply a petition for mandamus submitted by 


DOJ to the Ninth Circuit. It is far from binding or even precedential. Indeed, many courts take 


the opposite view.2 Hence, the Service’s guidance relies on a dubious legal basis. And notably, 


DOJ’s AR Memo does not direct the Service (or any agency) to use the deliberative process 


privilege to withhold records from disclosure under FOIA. The DOJ AR Memo addresses a 


different issue: the basis for using the deliberative process privilege to keep unfavorable records 


out of an administrative record compiled for litigation under the Administrative Procedure Act.  


 


FOIA has important requirements that render it fundamentally incompatible with the 


Service’s guidance in ways that shine a light on the obvious cracks in the DOJ’s approach. Like 


all exemptions from FOIA’s disclosure mandate, Exemption 5 and the deliberative process 


privilege under the FOIA must be construed narrowly and applied only when disclosure of 


specific government information will foreseeably harm the agency.3 The agency ultimately bears 


the burden of proving that responsive records being withheld actually qualify for the privilege 


under FOIA. An agency must attempt to justify its decision to withhold responsive records by 


preparing an index in FOIA litigation, known as a Vaughn Index, which functions as a privilege 


log to assess the lawfulness of an agency’s decision to withhold responsive records. Even if an 


agency lawfully withholds records as deliberative under FOIA, it must segregate and disclose all 


non-exempt portions of those records to the requester. The DOJ Memo is inconsistent with these 


FOIA requirements. 


 


Far from providing clarity, the Service’s guidance has also led to confusion among 


agency staff. Emails reveal the apparent “disconnect in the written guidance from HQ and the 


admin record guidance,” and confusion among staff as to “whether the memo is telling [us] to 


just withhold everything in full from now on.”4 Service staff are “not sure [the guidance is] really 


 
2  See State v. U.S. Immigration & Customs Enforcement, 438 F. Supp. 3d 216, 220 (S.D.N.Y. Feb. 9, 2020) (finding 


that the agency needed to produce a privilege log identifying deliberative materials withheld from the administrative 


record); Exxon Mobil Corp. v. Mnuchin, U.S. Dist. LEXIS 146670 (N.D. Tex. Aug. 29, 2018) (“If a privilege 


applies, the proper strategy isn’t pretending the protected material wasn’t considered, but withholding or redacting 


the protected material and then logging the privilege.” (citing Inst. for Fisheries Res. v. Burwell, No. 16-01574, 2017 


U.S. Dist. LEXIS 5642, 2017 WL 89003, at *1 (N.D. Cal. Jan. 10, 2017))); Ksanka Kupaqa Xa’lcin v. U.S. Fish & 


Wildlife Serv., U.S. Dist. LEXIS 40645 (D. Mont. March 9, 2020) (ordering defendants to complete the record, and 


concluding that “judicial review would be severely undermined if agencies could keep information from the court 


merely by classifying them as deliberative”); In re Clean Water Act Rulemaking, 2020 U.S. Dist. LEXIS 211820 


(Nov. 12, 2020) (“Nowhere do the APA’s provisions for judicial review exempt so-called deliberative documents 


from scrutiny.”).  
3  Moeller v. EEOC, 2021 U.S. Dist. LEXIS 49575, *23, 2021 WL 1025815 (D.D.C. Mar. 17, 2021).  
4  U.S. Fish and Wildlife Service, Skinny AR Record Example: July Release Set docs_263 docs_1221 


pages_redacted 958) (Attachment B); U.S. Fish and Wildlife Service, Email Doc 211_20181022 1419_Email_Re_ 


ES’s Skinny AR Guidance in the news Fwd_ RE_ FOIA-FWS-2018-01131_IMPLEMENT_CW_Redacted) 


(Attachment C).  







 


 


enough to help staff actually doing the AR/FOIA compilations understand how to actually apply 


it.”5 As one agency employee expressed, “it seem as if we need to be processing FOIA requests 


as if they were skinny ARs.”6 Indeed, the Service’s ESA Litigation Specialist sanctioned this 


very idea, advising Ecological Services staff that “it’s not a problem” if they were “to start 


withholding more documents under [the deliberative process privilege] in the FOIA context.”7 


 


In particular, the guidance encourages Ecological Services personnel to work with agency 


solicitors to select which records to shield from public disclosure as “deliberative,” and which 


records to allow the public to see, in order to set the stage for the agency’s eventual litigation 


position and compilation of what is, in effect, selectively curated representations of the 


government’s activities compiled in a “record of ....”. This is antithetical to one of the most 


axiomatic requirements of an administrative record, which is that it include “all documents and 


materials directly or indirectly considered by agency decision-makers,” including “evidence 


contrary to the agency’s position.”8 


 


Extending the dubious DOJ AR Memo to FOIA responses will not just lead to legally 


indefensible FOIA determinations. It will also result in incomplete administrative records for 


judicial review under the APA. The heightened application of policies that shield from public 


view records that implicate human health and the environment underscores the illegitimacy of 


the Service guidance even more. The upshot is that although the Service purports to have 


developed the 2018 guidance to reduce litigation under the Endangered Species Act, it will lead 


to the opposite result. The likely outcome is more litigation under FOIA, the Administrative 


Procedure Act, Endangered Species Act and other laws enacted by Congress to protect the 


environment and foster transparency of government information and activities concerning the 


environment.9 


 


In short, there is no legitimate legal or policy objective that is served by these policies. 


The Service’s guidance will undermine the public’s ability to understand what the agency is up 


to, to assess the reliability of information the agency is relying on or the consequences of basing 


critical government decisions on incomplete or invalid information, and whether those 


consequences are acceptable under the nation’s environmental laws. The citizen-suit provision of 


the Endangered Species Act, for instance, subjects agency actions that affect the environment to 


public scrutiny and judicial review, and requires the agencies to gather and apply the best 


available science to fact-focused documents informing decisions that affect endangered 


species.10 Meeting this requirement is necessarily a fact-based, scientific inquiry, not a 


 
5  U.S. Fish and Wildlife Service, Doc 046_20180126 1210_Email_Re_ latest version of FOIA DPP guidance re_ 


skinny ARs - for review_MFR ACP DPP_cw_Redacted) (Attachment D). The Service bungled its dissemination of 


the guidance to regional offices as well. As one agency staff observed, “I’m not sure how that was actually 


distributed, as I just received it from you and a few of my regional FOIA folks.” 103_20180313 1726_Email_Re_ 


for review by M 3_5_ version of FOIA_skinny AR (Attachment E). 
6  Processing FOIA Requests as Skinny ARs Email (Attachment F). 
7  ESA Litigation Specialist Withholding Under DPP Email (Attachment G) (emphasis added).   
8  Thompson v. U.S. Dep’t of Labor, 885 F.2d 551, 555 (9th Cir. 1989) (emphasis added). 
9  See Attachment A, supra note 1. 
10  16 U.S.C. § 1540(g)(2)(c). 







 


 


policymaking process that the deliberative process privilege is meant to protect.11 Yet, with this 


guidance, the Service is actively thwarting public disclosure under FOIA and eventual judicial 


review by diminishing transparency of information that would reveal whether the federal 


government is—or is not—taking into account all factors when making decisions about the 


environment with consequences for the health of people and the Earth’s biodiversity. 


 


The Service’s guidance is ill-advised and must be rescinded without delay, with clear and 


consistent instruction reinstated to guide agency staff in pursuit of meeting the objectives and 


requirements of both FOIA and the Administrative Procedure Act, as well as all applicable 


federal law. 


 


We appreciate your considering these important issues and welcome the opportunity to 


discuss them further with you at your convenience. 


 


Sincerely, 


 
Amy Atwood  


Endangered Species Legal Director 


Center for Biological Diversity 


 


Attachments 


 


Attachment A (U.S. Fish and Wildlife Service, Guidance for Applying Deliberative 


Process Privilege in Processing Ecological Services FOIA Requests: Coordination with the 


October 20, 2017, DOJ Memorandum on Administrative Records (Sept. 6, 2018)) 


 


Attachment B (U.S. Fish and Wildlife Service, Skinny AR Record Example: July Release 


Set docs_263 docs_1221 pages_redacted 958)  


 


Attachment C (U.S. Fish and Wildlife Service, Email Doc 211_20181022 


1419_Email_Re_ ES’s Skinny AR Guidance in the news Fwd_ RE_ FOIA-FWS-2018-


01131_IMPLEMENT_CW_Redacted) 


 


Attachment D (Doc 046_20180126 1210_Email_Re_ latest version of FOIA DPP 


guidance re_ skinny ARs - for review_MFR ACP DPP_cw_Redacted) 


 


Attachment E (103_20180313 1726_Email_Re_ for review by M 3_5_ version of 


FOIA_skinny AR  


 


Attachment F (Processing FOIA Requests as Skinny ARs Email) 


 
11  Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980); Ctr. for Biological Diversity v. 


EPA, 279 F. Supp. 3d 121 (D.D.C. 2017) (“At bottom, ‘[p]urely factual reports and scientific studies cannot be 


cloaked in secrecy by an exemption designed to protect only “those internal working papers in which opinions are 


expressed and policies formulated and recommended.”’”) (internal citations omitted). 







 


 


Attachment G (ESA Litigation Specialist Withholding Under DPP Email) 
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Guidance for Applying Deliberative Process Privilege in Processing Ecological Services 


FOIA Requests: Coordination with the October 20, 2017, DOJ Memorandum on 


Administrative Records 


 


Purpose of this Document 


To ensure consistent application of the attached Department of Justice Environment and Natural 


Resources Division’s (DOJ) October 20, 2017, administrative record (AR) guidance, this 


document provides recommendations to Fish and Wildlife Service Ecological Services (FWS) 


staff for reviewing, redacting, and withholding deliberative information responsive to Freedom 


of Information Act (FOIA) requests. Specifically, we provide recommendations and 


considerations for when withholding records as deliberative under FOIA Exemption 5 (5 USC 


552(b)(5)) may be appropriate. After identifying documents that should be considered for 


withholding as deliberative under FOIA Exemption 5, it is incumbent upon FWS personnel 


engaged in the review process to review all responsive documents, redact them as appropriate, 


and release any parts of documents that do not qualify for withholding, (i.e., materials that are 


not deliberative, or would not foreseeably harm the Agency’s decision making process if they 


were released). Where we invoke the deliberative process privilege, FWS must consult with the 


Department of Interior Solicitor’s Office (SOL) to confirm the propriety of invoking FOIA 


Exemption 5, or other FOIA exemptions.  


Note that this document is not intended to be absolute in directing FWS personnel on how to 


treat all predecisional information in responding to a FOIA request (i.e., it is not suggesting that 


FWS automatically withhold all such information), nor to replace an appropriate foreseeable 


harm analysis. Rather, this document is intended to raise awareness of the need to process FOIA 


requests in a manner most likely to preserve the consistency of information released under FOIA 


with information that could be subsequently included in an AR pursuant to Administrative 


Procedure Act (APA) litigation involving FWS decisions. While this document will be most 


useful for Endangered Species Act (ESA) matters, it also applies to FOIAs relating to other laws 


that are administered by FWS, such as the National Environmental Policy Act, Coastal Barrier 


Resources Act, Federal Power Act, Bald & Golden Eagle Protection Act, etc., but ESA is the 


primary focus. 


Background 


The October 20, 2017, DOJ memorandum clarifies that an AR associated with litigation on an 


agency decision under the APA should not include deliberative documents.  Specifically, the 


memorandum explains that, “documents reflecting the agency’s predecisional deliberative 


process – generally are not relevant to APA review, and including them in the administrative 


record would inhibit agency decision-making.” Courts generally review FWS’s decisions under 


APA standards.     







CONFIDENTIAL AND PRIVILEGED – DO NOT RELEASE  9/6/18 


2 
 


Implementing this policy will require a change in the way the FWS compiles ARs for court 


cases. Previously, it was common practice for the FWS to include deliberative documents in its 


ARs, even though the agency could have asserted they were deliberative process-privileged, and 


ARs tended to be voluminous. However, some ARs that have been prepared for programmatic 


rules or policies and for national consultations have generally not included deliberative 


documents. For example, ARs on the:  


• Policy on Significant Portion of Its Range did not include many substantive emails 


exchanged during the development of the draft and final policies, nor did it include some 


drafts of the policy, intra- and inter-agency comments on the policies, and certainly 


attorney-client privileged materials.  


• Section 7 consultation on EPA’s Clean Water Act 316(b) rule, which regulates how 


cooling water intake structures at plants are to operate to avoid harming listed species, we 


withheld and listed in a privilege log draft biological opinions and reasonable and prudent 


alternatives, emails containing inter- and intra-agency comments on the drafts, and 


briefing papers.  


Recently (late 2017-early 2018), DOJ has also required that we prepare more limited ARs for 


non-programmatic ESA cases, such as in the litigation over the GYE grizzly delisting, the 


Keystone XL pipeline consultation litigation, golden-cheeked warbler petition finding, coastal 


California gnatcatcher petition finding, Atlantic Coast Pipeline consultation, and the California 


WaterFix consultation. 


DOJ’s AR direction has an indirect impact on our FOIA program as well. Interested stakeholders 


often send FOIA requests for information regarding FWS’s ESA decisions in advance of 


litigation. In past FOIA responses, FWS has often released most, if not all, documents related to 


its ESA final decisions without undertaking a discerning review for deliberative materials. DOJ’s 


direction on compiling ARs reinforces that we should take great care with our FOIA responses 


relating to ESA decisions. While it is important to be transparent about agency decisionmaking, 


we also have an obligation to consider the applicability of FOIA exemptions to decisions and to 


protect deliberations relating to those decisions when analysis allows us to reasonably foresee 


harm from releasing related documents and information. 


Deliberative Process Privilege under FOIA Exemption 5 and Foreseeable Harm 


The deliberative process privilege, with some caveats, allows a federal agency to withhold 


information from public disclosure if it has not been shared outside the federal government, it is 


predecisional, and it is deliberative. Predecisional means it predated the decision in question, 


while deliberative means the document expresses recommendations on legal or policy matters. 


Further, in addition to a determination that the material qualifies as deliberative, we must 


reasonably foresee that harm would result from release of the information in order to withhold it. 


The DOI FOIA Appeals Office requires us to articulate the harm we reasonably foresee from the 
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release of a document subject to an exemption under FOIA. The office responding to the FOIA 


request must conduct a foreseeable harm analysis on a case-by-case basis, typically consisting of 


written documentation stating how many documents were withheld and why, as well as 


describing the foreseeable harm anticipated if they were released. 


In the attached December 29, 2017, memorandum from the Department of the Interior’s 


Departmental FOIA Officer, addressing the “Foreseeable Harm Standard,” (DOI FOIA Memo) 


the foreseeable harm arising from the release of materials covered by the deliberative process 


privilege may include, “…injury to the decisionmaking process, a chilling effect on discussions, 


hasty or uninformed decisionmaking, and public confusion.” The DOI FOIA Memo includes a 


chart (pp. 6-7) that provides more information on how to complete a foreseeable harm analysis. 


For example, the release of notes from a recommendation team meeting on the classification 


status of a species under the ESA that identified the views of individuals could place those 


individuals in a negative public light or otherwise subject them to public scrutiny. That in turn 


could cause a chilling effect on frank conversations amongst staff and/or decisionmakers which 


would harm the decisionmaking process. While releasing recommendation meeting notes may 


not cause foreseeable harm, they (along with other documents listed later in this memo) should 


be carefully reviewed. 


If the lead office on a FOIA determines that it should invoke the privilege and withhold 


documents, it needs to ensure that it has the authority to make calls on withholding and must also 


consult with SOL on the proposed withholding. It often makes sense not only to work with the 


SOL attorney assigned to review the withholding, but if a different attorney participated in or 


reviewed the underlying decision, to consult with that attorney, too, to receive input on 


withholding determinations. 


Additional FOIA Exemption 5 Privileges 


In addition to the deliberative process privilege, FOIA Exemption 5 includes two other privileges 


that FWS has traditionally considered: attorney-client communications and attorney work-


product. As set out in the DOI FOIA Memo, the foreseeable harm arising from the release of 


materials covered by the attorney-client privilege may be that, “…the lawyer would no longer be 


kept fully informed by their [sic] client, resulting in unsound legal advice and advocacy.” 


Further, the foreseeable harm arising from releasing attorney work product may include, 


“…harm to the adversarial trial process by exposing the attorney’s preparation to scrutiny.” 


Although the DOJ Memo on ARs focused on the deliberative process privilege under Exemption 


5, these two additional privileges under that exemption should be carefully considered in 


processing FOIA requests on FWS decisions subject to APA review. In particular, documents 


should be reviewed for attorney involvement or communications, including references to and 


repeating of attorneys’ advice in emails. For further information about these additional 


Exemption 5 privileges and their application, please consult the DOI FOIA Memo and your 


office’s FOIA specialist. 
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General Application of the Deliberative Process Privilege to FWS’s FOIA Responses 


The need for careful review in our FOIA responses arises as follows:  


• As to protecting our decisions in the FOIA context: release of deliberative information 


could lead to the harms described above, and so we must carefully consider whether 


foreseeable harm could result from releasing the information. 


• As to protecting our decisions in APA litigation:  


o If the FWS fails to withhold appropriately-categorized deliberative information in 


making a release under FOIA in these instances, the deliberative process privilege 


over those documents arguably has been waived by the Department.  


o If a citizen subsequently sues the FWS over its decision in the same matter, but 


FWS does not include deliberative information when compiling the AR in 


accordance with DOJ policy, the plaintiff could petition the court to order the 


FWS to supplement the AR with those deliberative documents that were released 


under the previous FOIA request.  


o Such inadvertent release or failure to include those documents in the AR could 


also give the court reason to grant discovery beyond the AR, which is 


burdensome. 


While DOJ has acknowledged that they anticipate some record challenges related to the new AR 


direction, they stated that they are prepared to defend those challenges. Further, there is no 


expectation that FOIA responses and ARs will be completely consistent, as the standards are 


different: FOIA’s are whether the information is deliberative and foreseeable harm would result; 


ARs are about the information not being relevant to a court’s APA review. Nevertheless, 


successful defense of our ARs is partially dependent on thoughtful application of Exemption 5 in 


our FOIA responses. 


To prevent such issues from arising, in responses to FOIAs, FWS personnel should carefully 


review responsive documents for deliberative process privilege applicability. If deliberative 


process privilege could apply, they must then evaluate whether disclosure of any identified 


deliberative documents could cause the FWS foreseeable harm (defined in the December 29, 


2017, DOI FOIA Memo described above). If we do not reasonably foresee harm in release and 


no other exemptions apply, the document must be released. In other words, the guidance is not to 


simply withhold all deliberative information from a FOIA response. Further, there may be 


individual instances in litigation when the DOJ trial attorney and SOL attorney assigned to the 


matter advise that we include particular deliberative documents in the AR to make sure that our 


decision is adequately explained, as per direction from the acting solicitor that followed DOJ’s 


AR direction. 


Applying the Deliberative Process Privilege to Specific File Types Relevant to FWS 


Decisionmaking 
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During the review of documents where the deliberative process privilege may apply, the 


following should be considered during thorough document review. This review is typically 


conducted by the subject matter expert(s) and/or agency FOIA staff and reviewed by the FWS 


FOIA Officer or Regional FOIA Coordinator and SOL if documents are to be withheld. 


● Categories of information and documents that should be considered for withholding in 


full or in part under Exemption 5’s deliberative process privilege, if foreseeable harm 


could result from release, and a segregability analysis has been undertaken (determining 


whether certain portions of an otherwise privileged document can be released): 


 


o Draft outlines, conceptual treatments, etc.; 


o Draft inserts of language for team consideration or inclusion in policy/rule; 


o Draft versions of policies and rules (noting that some versions do not differ 


substantively from the public versions, or can otherwise be released) 


o Draft responses to public comments, often found within edited spreadsheets 


produced by regulations.gov, or other systems that sort comments into groupings 


of substantive vs. non-substantive; 


o Internal comments from other Service offices and regions; 


o Email content that reflects substantive suggestions and interpretations that were 


never adopted, or tentative analysis and discussion of options; 


o PowerPoints/webinars not shared with audiences external to the federal 


government; 


o Internal summaries, analyses, and comparative materials (only if a review 


determines that they are predecisional);  


o Email discussions about who needs to be briefed and the scheduling of such 


briefings, paying specific attention to any deliberative content; 


o Internal briefing documents that address pre-decisional substantive issues; 


o Decision meeting notes and summaries, score sheets, and memos to file reflecting 


substantive deliberation and especially participant names, position, or individual 


decision recommendations. 


 


● Categories of information and documents that are typically released in full: 


 


o Regulations.gov materials, downloaded directly from regulations.gov (public 


comments and website generated spreadsheets of public comments and their 


attachments); 


o Meeting materials, such as agendas (but all substantive information will be 


considered for redaction); 


o Team email discussions and materials that address meeting agendas, timelines and 


tasks/assignments so long as they do not discuss specific positions on those 


topics. 
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o Transmittal emails that mention that comments are attached but do not reveal the 


substance of the comments. They will be released even if they mention the topic 


or the pages where comments are found so long as they do not reveal specific 


positions/comments (this typically only applies to interagency comments on draft 


rules coordinated by OMB); 


o Subject lines and attachment names, unless they reveal content that reflects 


substantive information; 


o Portions of internal agency emails that contain non-substantive communications 


such as general housekeeping information, transmitting attachments that are OK 


to release, exchanging pleasantries, and other types of similar non-substantive 


content; 


o PowerPoints/webinars that have been shared with non-federal audiences; 


o Internal briefing documents that address only procedural issues, such as whether 


to extend the comment period (though we would redact any attorney-client 


material); 


o Decision memoranda that reflect the final decision and rationale of the agency; 


and 


o Final memoranda communicated to OMB Directors. 


 


● Categories of information and documents that may be considered for withholding in part 


under other exemptions that FWS offices commonly use: 


  


o Conference lines/passcodes (Exemption 5 as protected under the Commercial 


Information Privilege); 


o Personal Information - such as personal cell phone numbers, personal email 


accounts not used to conduct business, or detailed references to medical status or 


personal life (Exemption 6, Personal Privacy); and 


o Trade secrets and confidential business information, such as proprietary GIS data 


(Exemption 4)  


 


Consultation/Referral Process for Other Agencies 


 


Consistent with past practice, information originating with or of interest to other bureaus and 


agencies will require referral to or consultation with that other agency prior to making a final 


determination on the disposition of that document. This includes, but is not limited to, 


information such as emails and comments from other agencies, such as CEQ, DOJ, OMB, EPA, 


etc., as well as documents on their letterhead. Consult with the FWS FOIA Officer or your 


Regional FOIA Coordinator if the records you have located contain information that originated 


with another agency. All consultations and referrals must be reviewed and approved by the FWS 


FOIA Officer.  
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For Further Information 


If you have questions or concerns regarding this guidance, please contact the Branch of Listing 


Policy and Support in Headquarters (Carey Galst, Parks Gilbert, and Eileen Harke), who will 


coordinate as appropriate with the FWS FOIA Officer and DOI FOIA SOL. If you have 


questions about specific FOIA matters, please direct them to your office’s FOIA specialist or to 


the SOL attorney assigned to the FOIA matter.  


 







 


 


Attachment B 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 







 


From: Lee, Larry <larry_lee@fws.gov> 
Sent: Tuesday, January 29, 2019 12:38 PM
To: Schein, Guy <guy_schein@fws.gov>; Tiffany Mcclurkin <tiffany_mcclurkin@fws.gov>
Subject: Re: FOIA Guidance


 


Good afternoon,


 


Tiffany and I did bring that up during our call with HQ, and they were leaning towards
releasing more vs. less after conducting harm analysis.  We can reach out and gain further
guidance in reference to this.  Agree "Tiffany from HQ now"? LOL Thanks 


 


On Tue, Jan 29, 2019 at 12:30 PM Schein, Guy <guy_schein@fws.gov> wrote:


Larry/Tiffany,


 


First off, apologies if I mentioned this before but it might have been preempted by the
shutdown and/or Holiday leave.  Anyway, I've had several calls from the Field and some
discussions here in the RO regarding the latest FOIA guidance.  There seems to be a
disconnect in the written guidance from HQ and the admin record guidance.  The general
interpretation is that things are essentially the same as under the Obama
Administration...Unless clear reason to withhold, release everything.  Current written
guidance is same thing but the admin record should not include deliberative and pre-
decisional info. 


 


Long story short...right before Leo became RD, he said we should make sure our FOIA
reflected our Admin record...that we would/should withhold deliberative and
predecisional info.  But...that differs from written guidance.  


 


Can we get some clarification?


 


Thanks in advance...Guy


--


b5-DPP
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From: Gilbert, Parks
To: Harke, Eileen
Cc: Carey Galst
Subject: Re: ES"s Skinny AR Guidance in the news Fwd: RE: FOIA-FWS-2018-01131
Date: Monday, October 22, 2018 2:19:33 PM


I agree...I am pretty sure I emailed Larry back when we got the request from the Guardian
reporter, but never heard back. We should have a call with him and Carrie.


Parks Gilbert


Endangered Species Act Litigation Specialist


U.S. Fish and Wildlife Service


5275 Leesburg Pike, MS:ES


Falls Church, VA 22041


(703) 358-1758


parks_gilbert@fws.gov


On Mon, Oct 22, 2018 at 1:21 PM Harke, Eileen <eileen_harke@fws.gov> wrote:
On September 7th I forwarded Bridget's email on the Skinny AR to Carrie and suggested it might be good to
discuss the guidance on a future FOIA Coordinator's call.  She never responded to my email and this topic never
came up during our calls.  


I think a call with Carrie, Larry, and us would be a very good idea.
~~~~~~~~~~~~~~~~~~~~~~~~


Eileen Harke, CRM and ERMM
Government Information Specialist
Branch of Listing Policy and Support, Division of Conservation and Classification
5275 Leesburg Pike
Falls Church, VA  22041-3803
eileen harke@fws.gov
703-358-2096


On Mon, Oct 22, 2018 at 10:14 AM Galst, Carey <carey_galst@fws.gov> wrote:
See this email chain below - what do you think Eileen?  I would like to
hear from your perspective how this has been discussed on the FOIA
coordinator's calls?


---------- Forwarded message ---------
From: Galst, Carey <carey_galst@fws.gov>
Date: Mon, Oct 22, 2018 at 12:58 PM
Subject: Re: ES's Skinny AR Guidance in the news Fwd: RE: FOIA-FWS-2018-01131
To: Shultz, Gina <Gina_Shultz@fws.gov>
Cc: Sarah Quamme <sarah_quamme@fws.gov>


If you think it make sense to discuss with IRTM, we can.  In our
message sending the document out, we said we would be open to
having a call with RO/FO staff to discuss.  Maybe that is also an option. 
IRTM said they didn't want to be involved so, if it would be best for us
to schedule with staff we can do that.  







On Mon, Oct 22, 2018 at 11:48 AM Shultz, Gina <Gina_Shultz@fws.gov> wrote:
Should we discuss and set up a meeting with IRTM on who/what to say to the regions?
Gina Shultz
Deputy Assistant Director, Ecological Services
U.S. Fish and Wildlife Service
MS: ES
5275 Leesburg Pike
Falls Church, VA 22041-3803
703-358-1985


---------- Forwarded message ---------
From: Shelley Hartmann <shelley_hartmann@fws.gov>
Date: Mon, Oct 22, 2018 at 9:31 AM
Subject: Fwd: ES's Skinny AR Guidance in the news Fwd: RE: FOIA-FWS-2018-01131
To: Matthew Huggler <Matthew_Huggler@fws.gov>, Charisa Morris
<Charisa_Morris@fws.gov>, <Gina_Shultz@fws.gov>, <barbara_wainman@fws.gov>


Begin forwarded message:


From: "Hyde-Michaels, Carrie" <carrie_hyde-michaels@fws.gov>
Date: October 19, 2018 at 9:30:53 AM EDT
To: Shelley Hartmann <shelley_hartmann@fws.gov>
Subject: ES's Skinny AR Guidance in the news Fwd: RE: FOIA-FWS-
2018-01131


I think we need to meet with HQ ES and SOL to figure out what to do about
this Skinny AR/FOIA Guidance ES sent out.  Regional FOIA people are


asking me what to tell field office SME's who are asking them


questions and I'm just not totally sure.     


I don't think the guidance was intended to change the fact that we


must follow the law and the DOI guidance, but people in the field


seem to be confused about whether the memo is telling them to just


withhold everything in full from now on, and that's definitely how the


requesters that are quoted in the news stories are interpreting it.


Some of our most frequent and litigious requesters are up in arms. (See
below: "We’re not comfortable letting this request sit without a firm


completion date, especially in light of the September guidance


instructing FWS staff to take a less transparent approach with FOIA


requests relating to de-listing, as reported today in the Guardian.")


And they got a quote from Margaret Townsend from CBD in the


Guardian story - 15% of our total requests by pure numbers come







from them, probably more like 25% by volume of records.


Carrie Hyde-Michaels
FWS FOIA Officer
Chief, Branch of FOIA, Records, Privacy
US Fish & Wildlife Service Headquarters
703-358-2291 (direct)


---------- Forwarded message ---------
From: Tiffany McClurkin <foiar4@fws.gov>
Date: Thu, Oct 18, 2018 at 2:32 PM
Subject: FW: [EXTERNAL] RE: FOIA-FWS-2018-01131
To: Carrie Hyde-Michaels <carrie_hyde-michaels@fws.gov>
Cc: Larry Lee <larry_lee@fws.gov>


Good Afternoon Carrie,


 


Please see below correspondence from Sam Evans. There is a hyperlink
attached to “as reported today in the Guardian.” Are you aware of this??


 


V/R


 


Tiffany McClurkin


Government Information Specialist


Freedom of Information Act (FOIA) Coordinator


U.S. Fish & Wildlife Service


Southeast Region (Region 4)


1875 Century Blvd, Suite 214


Atlanta GA 30345


(E) foiar4@fws.gov


 


From: Lee, Larry <larry_lee@fws.gov> 
Sent: Thursday, October 18, 2018 2:09 PM
To: Sam Evans <sevans@selcnc.org>







Cc: FOIA R4, FW4 <foiar4@fws.gov>
Subject: Re: [EXTERNAL] RE: FOIA-FWS-2018-01131


 


Good afternoon Sam,


 


I am in the process of reviewing the records for this, and I plan to have a
partial response to you no later than Friday the 26 Oct.  Hope this helps. 
Have a great afternoon.  V/R


 


On Thu, Oct 18, 2018 at 1:42 PM Sam Evans <sevans@selcnc.org> wrote:


Larry, do you have any update on this request? We passed the due date
this week. We’re not comfortable letting this request sit without a firm
completion date, especially in light of the September guidance instructing
FWS staff to take a less transparent approach with FOIA requests relating
to de-listing, as reported today in the Guardian.


 


Although we do not wish to litigate these issues at this time because we
believe that a cooperative approach is better for all parties, the requested
records are time sensitive and legal action will be required if the
requested information is not produced in the near future.


 


From: Sam Evans 
Sent: Monday, September 24, 2018 2:48 PM
To: 'Lee, Larry'; FOIA R4, FW4
Cc: Lindsay Dubin (ldubin@defenders.org); bprater@defenders.org
Subject: FOIA-FWS-2018-01131


 


Larry, per below, attached are our additional notes to the verification
memorandum you circulated. Please let me know if you have any questions,


 


From: Lee, Larry [mailto:larry_lee@fws.gov] 
Sent: Monday, September 10, 2018 4:31 PM
To: Sam Evans; FOIA R4, FW4
Subject: Re: [EXTERNAL] Re: Your recent Freedom of Information Act Request


 







Good afternoon,


 


Sorry for the delayed response.  Please see attached Verification
Memorandum.  Thanks and have a great day.  V/R


 


On Wed, Aug 29, 2018 at 2:34 PM, Sam Evans <sevans@selcnc.org>
wrote:


Thank you!


 


From: Lee, Larry [mailto:larry_lee@fws.gov] 
Sent: Wednesday, August 29, 2018 12:40 PM
To: Sam Evans
Cc: Tiffany Mcclurkin; FOIA R4, FW4


Subject: Re: [EXTERNAL] Re: Your recent Freedom of Information
Act Request


 


Good afternoon,


 


Memo from our call (same subject) has been created and is being routed
for editing, approval, and the like and plan to you all nlt Friday 31 Aug. 
Thanks and have a great day.  V/R


 


On Tue, Aug 28, 2018 at 2:12 PM, Sam Evans <sevans@selcnc.org>
wrote:


Hi, Tiffany; thanks for checking in. I think it was productive. I believe Larry is
going to memorialize the call and circulate, and we’ll add notes as
appropriate. Larry, do you know yet when we should expect your memo?
Thank you,


 


Sam Evans


National Parks and Forests Program Leader


Southern Environmental Law Center







48 Patton Avenue, Suite 304


Asheville, NC  28801


Phone:  828.258.2023


Fax:  828.258.2024


www.southernenvironment.org


 


 


From: Tiffany Mcclurkin [mailto:tiffany mcclurkin@fws.gov] 
Sent: Friday, August 24, 2018 7:00 AM
To: Jack Arnold; Sam Evans
Cc: Aaron Valenta; Timothy Merritt; bprater@defenders.org; Lindsay Dubin; Larry
Lee
Subject: RE: [EXTERNAL] Re: Your recent Freedom of Information Act Request


 


Morning All,


 


Sorry I missed the call as I was in another meeting. Did everything go
well?


 


V/R


 


Tiffany McClurkin


Government Information Specialist


Freedom of Information Act (FOIA) Coordinator


U.S. Fish & Wildlife Service


Southeast Region (Region 4)


1875 Century Blvd, Suite 218


Atlanta GA 30345


(O) (404) 679-4104


(E) tiffany_mcclurkin@fws.gov 







 


From: Arnold, Jack <jack arnold@fws.gov> 
Sent: Thursday, August 23, 2018 8:41 AM
To: Sam Evans <sevans@selcnc.org>
Cc: Mcclurkin, Tiffany <tiffany mcclurkin@fws.gov>; Aaron Valenta
<Aaron Valenta@fws.gov>; Timothy Merritt <timothy merritt@fws.gov>;
bprater@defenders.org; Lindsay Dubin <ldubin@defenders.org>
Subject: Re: [EXTERNAL] Re: Your recent Freedom of Information Act Request


 


Sam - Thanks for the reply.


 


We can use the following conference number:


 


 


We'll talk with you at 10:30.


 


- Jack


Jack Arnold


Deputy Assistant Regional Director - Ecological Services


U.S. Fish and Wildlife Service


1875 Century Blvd. 


Atlanta, GA 30345


404-679-7311 office


404-679-7081 fax


703-789-5620 cell


 


b5-CIP







NOTE: This email correspondence and any attachments to and from this


sender is subject to the Freedom of Information Act (FOIA) and may be
disclosed to third parties.


 


 


 


On Wed, Aug 22, 2018 at 8:29 PM, Sam Evans <sevans@selcnc.org>
wrote:


Hi, Jack; thanks. I’ve copied Lindsay Dubin and Ben Prater with
Defenders, who will be joining us. Remarkably, it looks like we are all
available at 10:30 tomorrow. I have a hard stop at 11:00, but hopefully
that will be enough time. Should I set up a conference line in the
morning or do you have one ready?


Sent from my iPhone


On Aug 22, 2018, at 4:13 PM, Arnold, Jack <jack_arnold@fws.gov>
wrote:


Mr. Evans -


 


Your recent Freedom of Information Act request (attached
below) was forwarded to this office by our Regional FOIA
Coordinator for review and to search for responsive
records.


 


After sharing with staff here and reviewing the request, we
have some questions regarding the request.  I would like to
set up a call with you and two of my Division Chiefs
(within whose areas of responsibility this FOIA request
rests) to seek clarification on some of the record request
topics - to help us focus our search for any records that we
may have to ensure they accurately reflect the intent of
your request.


 


In looking at our calendars, we would be available
between 10:30 and noon tomorrow and most any time on
Friday.  Would you be available to discuss during any of
these times?  I'm happy to share a conference number for







us all to call into.  If this week does not fit your schedule,
please let us know your availability next week at your
earliest convenience.


 


Thanks in advance and I look forward to hearing back
from you.


 


- Jack


Jack Arnold


Deputy Assistant Regional Director - Ecological Services


U.S. Fish and Wildlife Service


1875 Century Blvd. 


Atlanta, GA 30345


404-679-7311 office


404-679-7081 fax


703-789-5620 cell


 


NOTE: This email correspondence and any attachments to
and from this


sender is subject to the Freedom of Information Act
(FOIA) and may be
disclosed to third parties.


 


 


 


Disclaimer


The information contained in this communication from the sender is confidential.


 


 







Disclaimer


The information contained in this communication from the sender is confidential.


 


--


Larry B. Lee


Government Information Specialist


FOIA/Records


U.S. Fish & Wildlife Service


Southeast Region (Region 4)


1875 Century Blvd, 


Atlanta GA 30345


(O) (404) 679-4109


(E) larry lee@fws.gov 


 


Disclaimer


The information contained in this communication from the sender is confidential.


 


--


Larry B. Lee


Government Information Specialist


FOIA/Records


U.S. Fish & Wildlife Service


Southeast Region (Region 4)


1875 Century Blvd, 


Atlanta GA 30345







(O) (404) 679-4109


(E) larry_lee@fws.gov 


 


--


Larry B. Lee


Government Information Specialist


FOIA/Records


U.S. Fish & Wildlife Service


Southeast Region (Region 4)


1875 Century Blvd, 


Atlanta GA 30345


(O) (404) 679-4109


(E) larry_lee@fws.gov 
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From: Gilbert, Parks
To: Galst, Carey
Cc: Harke, Eileen
Subject: Re: latest version of FOIA DPP guidance re: skinny ARs - for review
Date: Friday, January 26, 2018 12:10:38 PM


Thanks for the feedback, Eileen. I could see how it's a hybrid between high-level information
and some more specifics (hey, take a look at these sets of documents). Let's talk next week. I
wonder if we can try to finalize this as higher-level direction and more specific guidance can
be prepared later? Food for thought. I'll find a time for the three of us to talk next week.


Parks


Parks Gilbert


Endangered Species Act Litigation Specialist


U.S. Fish and Wildlife Service


5275 Leesburg Pike, MS:ES


Falls Church, VA 22041


(703) 358-1758


parks_gilbert@fws.gov


On Fri, Jan 26, 2018 at 11:54 AM, Galst, Carey <carey_galst@fws.gov> wrote:
This was my concern...and I wonder if we should pick a few of the FOIA
folks and litigation folks from the ROs and have a conversation about this
and then you two can edit the document following their ideas?


><> ><> ><> ><> ><> ><> ><> ><> ><> ><>
Carey Galst-Cavalcante
Chief, Branch of Listing Policy and Support, Ecological Services
U.S. Fish and Wildlife Service Headquarters
5275 Leesburg Pike MS: ES, Falls Church, VA 22041-3803
phone: 703-358-1954; fax: 703-358-1735
email: Carey_Galst@fws.gov


On Fri, Jan 26, 2018 at 11:48 AM, Harke, Eileen <eileen_harke@fws.gov> wrote:
Parks - 


I did provide some feedback to the comments/questions from you and Linus.  I didn't "edit" the document
though as some of the minor edits would best be done in MS Word (in my opinion).  


I think the document looks great, but I'm not sure it's really enough to help staff actually doing the AR/FOIA
compilations understand how to actually apply it.  I have a lot of ideas about it which I'm having hard
articulating here (I've tried and deleted several attempts!) so perhaps we should plan a time to talk next week so
I can prepare some thoughts that might be helpful to this effort.
~~~~~~~~~~~~~~~~~~~~~~~~


Eileen Harke, CRM and ERMM
Government Information Specialist
Branch of Listing Policy and Support, Division of Conservation and Classification
5275 Leesburg Pike
Falls Church, VA  22041-3803
eileen_harke@fws.gov
703-358-2096


On Tue, Jan 23, 2018 at 10:06 AM, Gilbert, Parks <parks_gilbert@fws.gov> wrote:







Hey Tyson and Sharon, 


HQ and SOL-DPW have been working on guidance for FWS ES staff following the 
skinny AR memo from DO]. The google doc I'm making available to you now 
represents the current draft, with input from Lany , Linus, 
for this of on a call a of months 


With that in mind, it would be great to please get yom input on the draft. And hopefully 
by mid-week next week (let's say Wed. 113 1), if you can. I'm also sharing a PDF from 
the DOl FOIA officer that the google doc references. Once we get yom input and I am 
able to clean up the document, I want to ask some FWS regional staff if it's sufficient, or 
if they need more guidance. Then I hope to get it approved in HQ. 


I think Linus intends to provide further comments, so the Google doc will facilitate that, 
and if Eileen also has input at this time, she can provide it, too. 


Thanks all -


Parks 


.It 20180123_Decisional File FOIA Release Determina ... 


.It Foreseeable Harm Memo final.pdf 


Parks Gilbert 
Endangered Species Act Litigation Specialist 
U.S. Fish and Wildlife Service 
5275 Leesburg Pike , MS:ES 
Falls Church, VA 22041 
(703)358-1758 
parks gilbert@fws.gov 
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From: Gilbert, Parks
To: Hyde-Michaels, Carrie
Cc: Carey Galst; Harke, Eileen
Subject: Re: for review by M 3/5: version of FOIA/skinny AR doc after some regional feedback
Date: Tuesday, March 13, 2018 5:26:25 PM


Thanks for sharing this, Carrie. Was this an ES office in R7, people from other programs,
multiple programs...? I know that the ES staff in R7 knows about the skinny AR guidance,
because we talked to them about a FOIA they have on walrus. In any case, your point is well-
taken, and when we get the document in shape, we will send it to regional ES staff, along with
DOJ's memo and Cindy Cafaro's memo.


Parks Gilbert


Endangered Species Act Litigation Specialist


U.S. Fish and Wildlife Service


5275 Leesburg Pike, MS:ES


Falls Church, VA 22041


(703) 358-1758


parks_gilbert@fws.gov


On Fri, Mar 9, 2018 at 2:02 PM, Hyde-Michaels, Carrie <carrie_hyde-michaels@fws.gov>
wrote:


Just thought I would mention that I was in R7 last week and folks in a FOIA meeting were
asking questions about administrative records. I initially thought they were asking about the
new skinny AR guidance, but then it turned out they didn't even know what I was talking
about. I'm not sure how that was actually distributed, as I just received it from you and a few
of my regional FOIA folks, but I was kind of surprised. They were pretty concerned that
their courts out there would not be ok with receiving a skinny AR. It was a mix of folks
from different programs, but some were definitely from ES. So I guess just heads up that
when this goes out people may be hearing about the skinny ARs for the first time. 


Carrie Hyde-Michaels
FWS FOIA Officer
Chief, Branch of FOIA, Records, Privacy
US Fish & Wildlife Service Headquarters
703-358-2291 (direct)


On Mon, Mar 5, 2018 at 4:05 PM, Gilbert, Parks <parks_gilbert@fws.gov> wrote:
All, here is where we landed. Carey, this is ready for your review and then advancement to
Bridget when you're good with it.


Thanks again for everyone's help!!


Parks


Parks Gilbert


Endangered Species Act Litigation Specialist


U.S. Fish and Wildlife Service


5275 Leesburg Pike, MS:ES


Falls Church, VA 22041


(703) 358-1758


parks_gilbert@fws.gov







On Mon, Mar 5, 2018 at 1:09 PM, Gilbert, Parks <parks_gilbert@fws.gov> wrote:
OK, thanks for the clarification!


Parks


Parks Gilbert


Endangered Species Act Litigation Specialist


U.S. Fish and Wildlife Service


5275 Leesburg Pike, MS:ES


Falls Church, VA 22041


(703) 358-1758


parks_gilbert@fws.gov


On Mon, Mar 5, 2018 at 1:06 PM, Mellinger, Larry <larry.mellinger@sol.doi.gov>
wrote:


What Eileen just explained, is exactly what I was trying to say.  If this could be
succinctly stated at an appropriate place in the memo, I think it would be beneficial. 


Thanks, Eileen!


Larry 


On Mon, Mar 5, 2018 at 12:59 PM, Harke, Eileen <eileen_harke@fws.gov> wrote:
As Larry mentioned, for the 316(b) I provided all documents to Shawn Finley for her review before
following the normal FOIA process of sending it to the FOIA Officer//Larry for their review.   This is
true of any FOIA we have on a policy matter where a Solicitor served on the policy development team. 
It's also true for FOIAs on Pesticides where Linus is reviewing all documents before they will be sent to
Carrie/Larry.


In the field, this sometimes happened, but rarely.  If I had a FOIA with no ongoing litigation (which was
more typical at that level), then I would submit the legal review submission to the Regional FOIA
Coordinator through the normal FOIA process.  If I had a FOIA were there was an active litigation, then
the attorney working on the admin record review might be the one reviewing all documents either in
lieu of or in tandem with the Regional FOIA Solicitor review.


Hopefully this makes sense.


~~~~~~~~~~~~~~~~~~~~~~~~


Eileen Harke, CRM and ERMM
Government Information Specialist
Branch of Listing Policy and Support, Division of Conservation and
Classification
5275 Leesburg Pike
Falls Church, VA  22041-3803
eileen_harke@fws.gov
703-358-2096


On Mon, Mar 5, 2018 at 9:45 AM, Gilbert, Parks <parks_gilbert@fws.gov> wrote:
Thanks for the review and the quick turn around, Larry. In response to the
questions:


b5-DPP







-rr5fDPPI"rr5fDPPI"rr5fDPPI"rr5fDPPI"rr5fDPPI"rr5fDPPI"rr5fDPPI"rr5fDPP 
(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5fO'PP 


Ib)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP 


(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) D'PP 


b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DP 


(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP 


Ib)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP 


(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP 


b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP(b)(5) DPP .-___ ..1 


2) If I remember correctly, we added this language because I *think* Carrie 
mentioned that we must consult with SOL whenever we withhold. I also think I 
remember talking to Eileen about how a SOL attorney assigned to the FOIA 
matter may not be the same attorney who reviewed/worked with us on the 
lmderlying action, so to avoid confusion and suggesting that the responding office 
go to the wrong attorney, we just said that the responding office needs to talk to 
SOL about withholdings. I can try to clarify this in the text as well. But - can 
anyone speak to this issue of having different attorneys involved? Is it OK to 
mention working with the attorney for the underlying matter? 


Parks Gilbert 
Endangered Species Act Litigation Specialist 
U.S. Fish and Wildlife Service 
5275 Leesburg Pike, MS:ES 
Falls Church, VA 22041 
(703) 358-1 758 
parks gilbert@fws.gov 


On Mon, Mar 5, 2018 at 12:21 PM, Mellinger, Lany 
<Iany.mellinger@sol.doi.gov> wrote: 


Carrie: 


Thanks. 


Larry 


On Man, Mar 5, 2018 at 11 :43 AM, Hyde-Michaels, Canie <carrie hyde-







michaels@fws.gov> wrote: 


II 


Lany, I have a question for 


Thanks, 


Carrie Hyde-Michaels 
FWS FOIA Officer 
Chief, Branch of FOIA, Records, Privacy 
US Fish & Wildlife Service Headquarters 
703-358-229 1 (direct) 


On Mon, Mar 5, 2018 at 6:57 AM, Mellinger, Lany 
<lany.mellinger@sol.doj.gov> wrote: 


Parks: 


Thanks. 


Larry 


On Tue, Feb 27, 20 18 at 8:55 AM, Gilbert, Parks <parks gilbert@fws.gov> 
wrote : 


Hey Lany and Carrie, 


We have gotten feedback from a couple of regional contacts and made a 
few changes. We think the next step is for you to take a look before we 







put it on review here, please, if you don't mind. Do you think you could
look at it before Monday (3/5)?


Thank you,


Parks


Parks Gilbert


Endangered Species Act Litigation Specialist


U.S. Fish and Wildlife Service


5275 Leesburg Pike, MS:ES


Falls Church, VA 22041


(703) 358-1758


parks_gilbert@fws.gov


-- 
Lawrence P. Mellinger


Attorney-Advisor


Division of Parks and Wildlife 


Office of the Solicitor


U.S. Department of the Interior


410-252-5442


202-208-3062


-- 
Lawrence P. Mellinger


Attorney-Advisor


Division of Parks and Wildlife 


Office of the Solicitor


U.S. Department of the Interior


410-252-5442


202-208-3062


-- 
Lawrence P. Mellinger


Attorney-Advisor


Division of Parks and Wildlife 


Office of the Solicitor


U.S. Department of the Interior


410-252-5442


202-208-3062







 


 


Attachment F 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 







From: Galst, Carey
To: Stacey Cummins
Cc: Parks Gilbert
Subject: Re: FW: Review Requested: FOIA and Skinny AR guidance - Comments Due COB May 22
Date: Monday, May 21, 2018 7:15:31 PM


Thank you for the comments, Stacey.  We will review and let you know if
we need any clarification.  We appreciate your feedback!


><> ><> ><> ><> ><> ><> ><> ><> ><> ><>
Carey Galst-Cavalcante
Chief, Branch of Listing Policy and Support, Ecological Services
U.S. Fish and Wildlife Service Headquarters
5275 Leesburg Pike MS: ES, Falls Church, VA 22041-3803
phone: 703-358-1954; fax: 703-358-1735
email: Carey Galst@fws.gov


On Wed, May 16, 2018 at 11:49 AM, Stacey Cummins <stacey_cummins@fws.gov> wrote:


Hello-


I think I previously provided input to Parks, however I have a couple of questions:


 


·       Is the purpose of this guidance to try to have FOIA requests match the skinny AR guidance or is
it to ensure the foreseeable harm in releasing deliberative documents prior to being released? I
ask because the way it is written makes it seem as if we need to be processing FOIA requests as if
they were skinny ARs. FOIA and APA are not the same process and that needs to be emphasized.


·       Is this for the ES program only? 


 


Thanks!


Stacey


 


Stacey Cummins


FOIA Coordinator/Records Manager
USFWS Mountain Prairie Region
134 Union Blvd.
Lakewood, CO 80228
303-236-4473


 


b5-DP







 


 


From: Harke, Eileen <eileen_harke@fws.gov> 
Sent: Tuesday, May 15, 2018 11:59 AM
To: John DeClerck <john declerck@fws.gov>; Melanie Ruiz <melanie_ruiz@fws.gov>; Connie Rose
<connie rose@fws.gov>; Tiffany Mcclurkin <tiffany_mcclurkin@fws.gov>; Stacey Cummins
<stacey cummins@fws.gov>; Mcvey, Eleanor <eleanor_mcvey@fws.gov>; Rivero, Maria
<maria rivero@fws.gov>
Cc: Carrie Hyde-Michaels <carrie hyde-michaels@fws.gov>; Carey Galst <carey_galst@fws.gov>;
Carey Gilbert <parks gilbert@fws.gov>
Subject: Fwd: Review Requested: FOIA and Skinny AR guidance - Comments Due COB May 22


 


Regional FOIA Coordinators - 


 


Please see email below regarding the Skinny AR guidance that some of you may be aware
of.  Comments can be sent directly to Parks Gilbert and Carey Galst.


~~~~~~~~~~~~~~~~~~~~~~~~


Eileen Harke, CRM and ERMM


Government Information Specialist


Branch of Listing Policy and Support, Division of Conservation and Classification


5275 Leesburg Pike


Falls Church, VA  22041-3803


eileen_harke@fws.gov


703-358-2096


 


 


---------- Forwarded message ----------
From: Galst, Carey <carey_galst@fws.gov>
Date: Mon, May 7, 2018 at 10:03 AM
Subject: Review Requested: FOIA and Skinny AR guidance - Comments Due COB May 22
To: FWS ES Regional ARDs <fws_es_regional_ards@fws.gov>, FWS ES Deputy ARDs
<fws_es_deputy_ards@fws.gov>, Marilet Zablan <marilet_zablan@fws.gov>, Susan
Jacobsen <susan_jacobsen@fws.gov>, Alisa Shull <Alisa_Shull@fws.gov>, Martin Miller
<Martin_Miller@fws.gov>, Robert Tawes <robert_tawes@fws.gov>, Marjorie Nelson







<Marjorie_nelson@fws.gov>, Drew Crane <drew_crane@fws.gov>, Angela Picco
<angela_picco@fws.gov>
Cc: Carey Gilbert <parks_gilbert@fws.gov>, "martha_balislarsen@fws.gov"
<Martha_BalisLarsen@fws.gov>, Jeff Newman <jeff_newman@fws.gov>, Bridget Fahey
<bridget_fahey@fws.gov>, Craig Aubrey <Craig_Aubrey@fws.gov>


ARDs and ES Chiefs -


Following the direction from DOJ that we should compile "skinny"
administrative records for all litigation, there was a request for guidance
regarding how this DOJ direction may impact FOIA releases.  The Branch
of Listing Policy and Support has developed the attached guidance that
addresses the DOJ direction and consideration of deliberative process
and assessing foreseeable harm when completing FOIA requests.


 


We request your review and staff that may direct or complete FOIA
requests or ARs.  This document has been reviewed by the staff and
leadership at ES-HQ, FWS FOIA officer, and DOI FOIA and DPW
attorneys.  Therefore, we request that your review provide high-level
comments and any glaring omissions or inaccuracies, instead of red-line
edits.  


 


For reference, I have attached the memo from DOJ regarding AR
development and also included the memo from the DOI FOIA officer that
includes direction on withholding deliberative information from FOIA
releases due to foreseeable harm.


 


We intend on developing tools that RO and FO staff can use when
compiling materials for FOIA requests and ARs.  If you or your staffs
have suggestions, please send those along too.


 


Please send any comments to Carey Galst and Parks Gilbert. 
Additionally, if you would like to have a discussion on an upcoming call,
please let us know.


 


Thank you,


Carey







><> ><> ><> ><> ><> ><> ><> ><> ><> ><>


Carey Galst-Cavalcante


Chief, Branch of Listing Policy and Support, Ecological Services


U.S. Fish and Wildlife Service Headquarters
5275 Leesburg Pike MS: ES, Falls Church, VA 22041-3803


phone: 703-358-1954; fax: 703-358-1735


email: Carey Galst@fws.gov
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From: Gilbert, Parks
To: Carey Galst
Subject: new draft of skinny AR options memo
Date: Friday, December 1, 2017 9:52:31 AM
Attachments: options for the new AR direction - v. 12-1-17.docx


I guess I'm still unclear as to whether we want to present options to not follow the guidance, or
I need to put together something else more directive that says we will follow it. But, I revised
the memo to slim it down and to add a couple of things to the options, especially option 3.


I don't have an answer yet from Carrie H-M as to what the FOIA program thinks or wants to
do. But she and I had a good discussion about a week ago, and she was going to talk to Larry
Mellinger. I guess it's not a problem if ES as a program wants to start withholding more
documents under DP in the FOIA context, as I assume the initial call is ours to make, but we
would want her to communicate that to her contacts and prepare them for more review. The
need for coordinating between FOIA responses and ARs does not seem to be a big deal for
DOJ, but some RSOL attorneys do see it as a big need. So I don't feel we have clear direction
there. Personally, I'd rather they be more tightly coordinated, but I don't want to create a
crippling FOIA workload, and there may be reasons we want to consider staying in the
sunshine.


It would help if you could assist me in identifying next steps. Thanks -


Parks


Parks Gilbert


ESA Litigation Specialist


Branch of Listing Policy and Support, Ecological Services


U.S. Fish and Wildlife Service


5275 Leesburg Pike, MS:ES


Falls Church, VA 22041


703/358-1758


parks_gilbert@fws.gov
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April 12, 2021 


 


Jean E. Williams 


Acting Assistant Attorney General 


U.S. Department of Justice 


Environment & Natural Resources Division 


Law & Policy Section 


950 Pennsylvania Avenue, N.W. 


Washington, D.C. 20530-0001 


jean.williams@usdoj.gov 


 


 


cc: Merrick B. Garland 


U.S. Attorney General 


950 Pennsylvania Avenue, N.W. 


Washington, D.C. 20530-0001 


merrick.garland@usdoj.gov 


 


 


 


Re:  Rescission of U.S. Department of Justice “Skinny AR Memorandum” 


 


Dear Acting Assistant Attorney General Williams: 


 


We request immediate rescission of the 2017 memorandum to “Selected Agency 


Counsel” from the Environment and Natural Resources Division of the U.S. Department of 


Justice’s (“DOJ”), entitled: Administrative Record Compilation in light of In re Thomas E. 


Price, Ninth Cir. No. 17-71121” (“DOJ Memo”).1 The DOJ Memo advises agencies to liberally 


apply the deliberative process privilege to exclude unilaterally material that is unfavorable to the 


government from administrative records prepared for litigation under the Administrative 


Procedure Act, without even disclosing the existence of the withheld materials to the parties or 


reviewing court.  


 


This memorandum and any other agency guidance documents that instate this policy 


must be rescinded. DOJ must clarify that when preparing administrative records for litigation, 


agencies are expected to search for and compile all materials that were directly or indirectly 


considered by the agency, even if those records are unfavorable to the government’s position, 


unless the agency justifies a claim of privilege in a privilege log.  


 


The administrative record must provide the complete basis for judicial review of a 


challenged agency action.2 As the Supreme Court has explained, meaningful judicial review “is 


to be based on the full administrative record that was before the Secretary” at the time of the 


agency’s decision.3 Courts have held that the “full record” includes “all documents and materials 


directly or indirectly considered by agency decision-makers.”4 This includes “evidence contrary 


 
1 U.S. Dep’t of Justice, Memorandum from Acting Assistant Attorney General Jeffrey H. Wood to Selected Agency 


Counsel (Oct. 20, 2017) (Attachment A) 
2  5 U.S.C. § 706. 
3  Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971). 
4  Thompson v. Dep’t of Labor, 885 F.2d 551, 555 (9th Cir. 1989); see also Bar MK Ranches v. Yuetter, 994 F.2d 


735, 739 (10th Cir. 1993) (“The complete administrative record consists of all documents and materials directly or 


indirectly considered by the agency.”); Ctr. for Biological Diversity v. Bernhardt, No. 2:19-CV-14243, 2020 U.S. 
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to the agency’s position.”5 No authority supports the DOJ’s apparent position here, i.e., that an 


agency may unilaterally determine the contents of the record. Such an approach would undercut 


judicial review. 


 


The authority on which the DOJ Memo is based, In re Thomas E. Price, is far from 


settled law or binding precedent. It is not a published, reasoned court opinion or order. It is 


simply a petition for mandamus filed by DOJ in one Ninth Circuit case. And, many courts take 


the opposite view.6 One court has already rejected the reasoning in the DOJ Memo, for two 


reasons.7 One, deliberative materials are relevant to judicial review under the APA.8 Two, the 


interpretation in the DOJ Memo would “transform the deliberative process privilege into a kind 


of super-privilege.”9 


 


The deliberative process privilege is intended “to allow agencies to freely explore 


possibilities, engage in internal debates, or play devil’s advocate without fear of public 


scrutiny.”10 Congress intended for the deliberative process privilege to promote frank policy 


discussions, not provide carte blanche for agencies to shield information—including 


embarrassing information and information that would reveal legal wrongdoing by the agency—


from public scrutiny or judicial review. Courts reviewing cases under the APA cannot 


meaningfully undertake “a thorough, probing, in-depth review” if an agency’s designation of the 


record omits an entire swath of materials that were directly or indirectly considered by the 


decisionmaker.11 If a federal agency’s decisions are sound legally and based on the relevant 


factors, the administrative record will reflect that even if includes material that is contrary to the 


agency’s ultimate position. If the agency wishes to withhold material as deliberative, “the proper 


 
Dist. LEXIS 92370 (S.D. Fla. May 26, 2020) (quoting BBX Capital Corp. v. FDIC, No. 17-cv-62317, 2018 U.S. 


Dist. LEXIS 228093, 2018 WL 6531601, at *1 (S.D. Fla. Aug. 15, 2018)) (“The administrative record consists of 


‘all documents and materials that the agency directly or indirectly considered . . . .’”). 
5  Thompson, supra note 3, 885 F.2d at 555 (emphasis added). 
6  See In re United States, 875 F.3d 1200, 1210 (9th Cir. 2017) (noting the court had “not previously addressed 


whether assertedly deliberative documents must be logged” but that it was the practice of “many district courts 


within this circuit”), vacated on other grounds, 138 S. Ct. 443 (2017); Defs. of Wildlife v. U.S. Dep’t of the Interior, 


No. 18-2090, slip op. at 2 (4th Cir. Feb. 5, 2019) (ordering the agency to “submit a privilege log in the event the 


Government withholds any documents under guise of the deliberative process privilege”); In re Nielsen, No. 17-


3345, slip op. at 3 (2d Cir. Dec. 27, 2017) (denying writ of mandamus and stating that “the possibility that some 


documents not included in the record may be deliberative does not necessarily mean that they were properly 


excluded” and “without a privilege log, the District Court would be unable to evaluate the Government’s assertions 


of privilege”); New York v. Wolf, Nos. 20-cv-1127, 20-cv-1142, 2020 U.S. Dist. LEXIS 75238, 2020 WL 2049187, 


at *3 (S.D.N.Y. Apr. 29, 2020) (“[N]either logic nor the law of this Circuit suggests that defendants in APA cases 


should be immune from the standard requirement in civil litigation to produce a privilege log. . . .”); Ctr. for 


Biological Diversity v. Bernhardt, No. 19-cv-109, 2020 U.S. Dist. LEXIS 40646, 2020 WL 1130365, at *3 (D. 


Mont. Mar. 9, 2020) (“[D]eliberative documents are not categorically excluded from the administrative record. . . . 


The agency may protect such documents by asserting the qualified deliberative process privilege but must produce a 


privilege log to do so.”). 
7  Ctr. for Biological Diversity v. Bernhardt, supra note 3. 
8  Id. *15-17. 
9  Id. *17-20. 
10  Moye, O'Brien, O'Rourke, Hogan & Pickert v. Nat. R.R. Passenger Corp., 376 F.3d 1270, 1277 (11th Cir. 2004). 
11  Overton Park, supra note 2, 401 U.S. at 415. In determining whether the agency “offered an explanation for its 


decision that runs counter to the evidence before the agency,” the court must be permitted to review all the evidence 


before the agency. Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 







3 


 


strategy isn’t pretending the protected material wasn’t considered, but withholding or redacting 


the protected material and then logging the privilege.”12 


 


For these reasons, DOJ must rescind the memorandum and make clear, consistent with 


the broad consensus of the federal courts, that the administrative record must include all 


materials “directly or indirectly considered by agency decision-makers.”13 


 


Sincerely,  


 


    
   Amy R. Atwood (she/her/hers) 


Oceana         Endangered Species Legal Director 


   Center for Biological Diversity  


 


 


Attachments  


 


Attachment A (Memorandum from Acting Assistant Attorney General Jeffrey H. Wood 


to Selected Agency Counsel (Oct. 20, 2017)) 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 
12  Inst. for Fisheries Res. v. Burwell, No. 16-cv-01574, 2017 WL 89003, at *1 (N.D. Cal. Jan. 10, 2017) 
13  Thompson, 885 F.2d at 555. 
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W


~~,


U.S. Department of Justice


Environment and Natural Resources Division


Assistant At[orney General
950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001


IU_ 1 :: ~ 1 ►/I


October 20, 2017


To: Selected Agency Counsel


From: Jeffrey H. Wood ~"~
Acting Assistant Attorney General


Re: Administrative Record Compilation in light of
In re Thomas E. Price, Ninth Cir. No. 17-71121


Telephone (202) 514-2701
Facsimile (202) 514-0557


The Environment and Natural Resources Division ("ENRD") wants to alert you to a
petition for writ of mandamus recently filed by the Department of Justice ("DOJ"), which
addresses the scope of the administrative record in Administrative Procedure Act ("APA")
record-review litigation. The administrative record compiled by the agency is the focus of
judicial review. Success in record-review litigation depends on agencies producing a complete
and comprehensive record. As always, administrative records certified by agencies should be
forthrightly and expeditiously prepared and be complete.


The mandamus petition, In re Thomas E. Price, Ninth Cir. No. 17-71121, expresses
DOJ's view (as authorized by the Office of the Solicitor General) that agency deliberative
documents are not properly considered part of the administrative record and therefore generally
should not be produced as part of the record filed with the court, nor listed in a privilege log. As
the Price petition explains, agency deliberative documents—i.e., documents reflecting the
agency's predecisional deliberative process—generally are not relevant to APA review, and
including them in the administrative record would inhibit agency decision-making.


As litigation in the Ninth Circuit develops, ENRD intends to provide updated guidance
on best practices for handling deliberative documents when producing an administrative record.
For now, we want to make sure you know that the Price petition represents the view of the
United States on this issue, and that any contrary guidance you may have received from ENRD,
including the January 1999 document entitled "Guidance to the Federal Agencies in Compiling
the Administrative Record," should be disregarded.l This updated guidance is specifically


' Please note that a prior December 2008 Assistant Attorney General Memorandum regarding the 1999 document
stated that the 1999 document did not dictate any binding requirement for the assembly of the administrative record
and should not be read to cast doubt on DOJ's long-advanced position that deliberative documents generally should
not be included in an administrative record. To the extent the 2008 memorandum itself suggested that whether to
include deliberative documents in the administrative record is a matter of agency discretion, the position of the







focused on documents that are part of the agency's deliberative process and does not address
non-deliberative documents that an agency deems appropriate to include in an administrative
record. Agencies should continue to follow their existing practices with regard to non-
deliberative documents.


The United States' view of the scope of the administrative record is explained at pages
12-19 of the Price petition. To summarize, the proper scope of the administrative record in an
APA action is "bounded by the proper scope of administrative review." Pet. 13. Absent a
"strong showing of bad faith," administrative review is limited to an agency's stated reasons for
its decisions, rather than an interrogation of the agency's subjective motives. Id. 13-14. But
because inquiry into the agency's internal deliberations is immaterial to the purposes of record-
review litigation, and would chill free and frank agency deliberation, deliberative documents are
not properly considered part of the administrative record. Id. at 15. As such, deliberative
documents generally should not be produced as part of the administrative record filed with a
court, nor listed in a privilege log.


While it may be appropriate in unusual circumstances for an agency to produce
deliberative materials as part of an administrative record, any decision to do so should proceed
mindful that inclusion of deliberative materials is a deviation from the usual rule and may serve
as a harmful precedent in other cases. Agencies should consult with DOJ attorneys to determine
whether special reasons for deviating from the usual rule apply in any particular case or
jurisdiction. We also suggest that agencies consider reviewing their existing regulations and
guidance for consistency with the position expressed herein. Questions regarding this guidance
may be directed to the Law and Policy Section of ENRD.


United States is more correctly stated in the Price petition: Such documents generally should not be regarded as part
of the record.
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April 12, 2021 


 


Jean E. Williams 


Acting Assistant Attorney General 


U.S. Department of Justice 


Environment & Natural Resources Division 


Law & Policy Section 


950 Pennsylvania Avenue, N.W. 


Washington, D.C. 20530-0001 


jean.williams@usdoj.gov 


 


 


cc: Merrick B. Garland 


U.S. Attorney General 


950 Pennsylvania Avenue, N.W. 


Washington, D.C. 20530-0001 


merrick.garland@usdoj.gov 


 


 


 


Re:  Rescission of U.S. Department of Justice “Skinny AR Memorandum” 


 


Dear Acting Assistant Attorney General Williams: 


 


We request immediate rescission of the 2017 memorandum to “Selected Agency 


Counsel” from the Environment and Natural Resources Division of the U.S. Department of 


Justice’s (“DOJ”), entitled: Administrative Record Compilation in light of In re Thomas E. 


Price, Ninth Cir. No. 17-71121” (“DOJ Memo”).1 The DOJ Memo advises agencies to liberally 


apply the deliberative process privilege to exclude unilaterally material that is unfavorable to the 


government from administrative records prepared for litigation under the Administrative 


Procedure Act, without even disclosing the existence of the withheld materials to the parties or 


reviewing court.  


 


This memorandum and any other agency guidance documents that instate this policy 


must be rescinded. DOJ must clarify that when preparing administrative records for litigation, 


agencies are expected to search for and compile all materials that were directly or indirectly 


considered by the agency, even if those records are unfavorable to the government’s position, 


unless the agency justifies a claim of privilege in a privilege log.  


 


The administrative record must provide the complete basis for judicial review of a 


challenged agency action.2 As the Supreme Court has explained, meaningful judicial review “is 


to be based on the full administrative record that was before the Secretary” at the time of the 


agency’s decision.3 Courts have held that the “full record” includes “all documents and materials 


directly or indirectly considered by agency decision-makers.”4 This includes “evidence contrary 


 
1 U.S. Dep’t of Justice, Memorandum from Acting Assistant Attorney General Jeffrey H. Wood to Selected Agency 


Counsel (Oct. 20, 2017) (Attachment A) 
2  5 U.S.C. § 706. 
3  Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971). 
4  Thompson v. Dep’t of Labor, 885 F.2d 551, 555 (9th Cir. 1989); see also Bar MK Ranches v. Yuetter, 994 F.2d 


735, 739 (10th Cir. 1993) (“The complete administrative record consists of all documents and materials directly or 


indirectly considered by the agency.”); Ctr. for Biological Diversity v. Bernhardt, No. 2:19-CV-14243, 2020 U.S. 
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to the agency’s position.”5 No authority supports the DOJ’s apparent position here, i.e., that an 


agency may unilaterally determine the contents of the record. Such an approach would undercut 


judicial review. 


 


The authority on which the DOJ Memo is based, In re Thomas E. Price, is far from 


settled law or binding precedent. It is not a published, reasoned court opinion or order. It is 


simply a petition for mandamus filed by DOJ in one Ninth Circuit case. And, many courts take 


the opposite view.6 One court has already rejected the reasoning in the DOJ Memo, for two 


reasons.7 One, deliberative materials are relevant to judicial review under the APA.8 Two, the 


interpretation in the DOJ Memo would “transform the deliberative process privilege into a kind 


of super-privilege.”9 


 


The deliberative process privilege is intended “to allow agencies to freely explore 


possibilities, engage in internal debates, or play devil’s advocate without fear of public 


scrutiny.”10 Congress intended for the deliberative process privilege to promote frank policy 


discussions, not provide carte blanche for agencies to shield information—including 


embarrassing information and information that would reveal legal wrongdoing by the agency—


from public scrutiny or judicial review. Courts reviewing cases under the APA cannot 


meaningfully undertake “a thorough, probing, in-depth review” if an agency’s designation of the 


record omits an entire swath of materials that were directly or indirectly considered by the 


decisionmaker.11 If a federal agency’s decisions are sound legally and based on the relevant 


factors, the administrative record will reflect that even if includes material that is contrary to the 


agency’s ultimate position. If the agency wishes to withhold material as deliberative, “the proper 


 
Dist. LEXIS 92370 (S.D. Fla. May 26, 2020) (quoting BBX Capital Corp. v. FDIC, No. 17-cv-62317, 2018 U.S. 


Dist. LEXIS 228093, 2018 WL 6531601, at *1 (S.D. Fla. Aug. 15, 2018)) (“The administrative record consists of 


‘all documents and materials that the agency directly or indirectly considered . . . .’”). 
5  Thompson, supra note 3, 885 F.2d at 555 (emphasis added). 
6  See In re United States, 875 F.3d 1200, 1210 (9th Cir. 2017) (noting the court had “not previously addressed 


whether assertedly deliberative documents must be logged” but that it was the practice of “many district courts 


within this circuit”), vacated on other grounds, 138 S. Ct. 443 (2017); Defs. of Wildlife v. U.S. Dep’t of the Interior, 


No. 18-2090, slip op. at 2 (4th Cir. Feb. 5, 2019) (ordering the agency to “submit a privilege log in the event the 


Government withholds any documents under guise of the deliberative process privilege”); In re Nielsen, No. 17-


3345, slip op. at 3 (2d Cir. Dec. 27, 2017) (denying writ of mandamus and stating that “the possibility that some 


documents not included in the record may be deliberative does not necessarily mean that they were properly 


excluded” and “without a privilege log, the District Court would be unable to evaluate the Government’s assertions 


of privilege”); New York v. Wolf, Nos. 20-cv-1127, 20-cv-1142, 2020 U.S. Dist. LEXIS 75238, 2020 WL 2049187, 


at *3 (S.D.N.Y. Apr. 29, 2020) (“[N]either logic nor the law of this Circuit suggests that defendants in APA cases 


should be immune from the standard requirement in civil litigation to produce a privilege log. . . .”); Ctr. for 


Biological Diversity v. Bernhardt, No. 19-cv-109, 2020 U.S. Dist. LEXIS 40646, 2020 WL 1130365, at *3 (D. 


Mont. Mar. 9, 2020) (“[D]eliberative documents are not categorically excluded from the administrative record. . . . 


The agency may protect such documents by asserting the qualified deliberative process privilege but must produce a 


privilege log to do so.”). 
7  Ctr. for Biological Diversity v. Bernhardt, supra note 3. 
8  Id. *15-17. 
9  Id. *17-20. 
10  Moye, O'Brien, O'Rourke, Hogan & Pickert v. Nat. R.R. Passenger Corp., 376 F.3d 1270, 1277 (11th Cir. 2004). 
11  Overton Park, supra note 2, 401 U.S. at 415. In determining whether the agency “offered an explanation for its 


decision that runs counter to the evidence before the agency,” the court must be permitted to review all the evidence 


before the agency. Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 
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strategy isn’t pretending the protected material wasn’t considered, but withholding or redacting 


the protected material and then logging the privilege.”12 


 


For these reasons, DOJ must rescind the memorandum and make clear, consistent with 


the broad consensus of the federal courts, that the administrative record must include all 


materials “directly or indirectly considered by agency decision-makers.”13 


 


Sincerely,  


 


    
   Amy R. Atwood (she/her/hers) 


Oceana         Endangered Species Legal Director 


   Center for Biological Diversity  


 


 


Attachments  


 


Attachment A (Memorandum from Acting Assistant Attorney General Jeffrey H. Wood 


to Selected Agency Counsel (Oct. 20, 2017)) 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 
12  Inst. for Fisheries Res. v. Burwell, No. 16-cv-01574, 2017 WL 89003, at *1 (N.D. Cal. Jan. 10, 2017) 
13  Thompson, 885 F.2d at 555. 
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~~,


U.S. Department of Justice


Environment and Natural Resources Division


Assistant At[orney General
950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001


IU_ 1 :: ~ 1 ►/I


October 20, 2017


To: Selected Agency Counsel


From: Jeffrey H. Wood ~"~
Acting Assistant Attorney General


Re: Administrative Record Compilation in light of
In re Thomas E. Price, Ninth Cir. No. 17-71121


Telephone (202) 514-2701
Facsimile (202) 514-0557


The Environment and Natural Resources Division ("ENRD") wants to alert you to a
petition for writ of mandamus recently filed by the Department of Justice ("DOJ"), which
addresses the scope of the administrative record in Administrative Procedure Act ("APA")
record-review litigation. The administrative record compiled by the agency is the focus of
judicial review. Success in record-review litigation depends on agencies producing a complete
and comprehensive record. As always, administrative records certified by agencies should be
forthrightly and expeditiously prepared and be complete.


The mandamus petition, In re Thomas E. Price, Ninth Cir. No. 17-71121, expresses
DOJ's view (as authorized by the Office of the Solicitor General) that agency deliberative
documents are not properly considered part of the administrative record and therefore generally
should not be produced as part of the record filed with the court, nor listed in a privilege log. As
the Price petition explains, agency deliberative documents—i.e., documents reflecting the
agency's predecisional deliberative process—generally are not relevant to APA review, and
including them in the administrative record would inhibit agency decision-making.


As litigation in the Ninth Circuit develops, ENRD intends to provide updated guidance
on best practices for handling deliberative documents when producing an administrative record.
For now, we want to make sure you know that the Price petition represents the view of the
United States on this issue, and that any contrary guidance you may have received from ENRD,
including the January 1999 document entitled "Guidance to the Federal Agencies in Compiling
the Administrative Record," should be disregarded.l This updated guidance is specifically


' Please note that a prior December 2008 Assistant Attorney General Memorandum regarding the 1999 document
stated that the 1999 document did not dictate any binding requirement for the assembly of the administrative record
and should not be read to cast doubt on DOJ's long-advanced position that deliberative documents generally should
not be included in an administrative record. To the extent the 2008 memorandum itself suggested that whether to
include deliberative documents in the administrative record is a matter of agency discretion, the position of the







focused on documents that are part of the agency's deliberative process and does not address
non-deliberative documents that an agency deems appropriate to include in an administrative
record. Agencies should continue to follow their existing practices with regard to non-
deliberative documents.


The United States' view of the scope of the administrative record is explained at pages
12-19 of the Price petition. To summarize, the proper scope of the administrative record in an
APA action is "bounded by the proper scope of administrative review." Pet. 13. Absent a
"strong showing of bad faith," administrative review is limited to an agency's stated reasons for
its decisions, rather than an interrogation of the agency's subjective motives. Id. 13-14. But
because inquiry into the agency's internal deliberations is immaterial to the purposes of record-
review litigation, and would chill free and frank agency deliberation, deliberative documents are
not properly considered part of the administrative record. Id. at 15. As such, deliberative
documents generally should not be produced as part of the administrative record filed with a
court, nor listed in a privilege log.


While it may be appropriate in unusual circumstances for an agency to produce
deliberative materials as part of an administrative record, any decision to do so should proceed
mindful that inclusion of deliberative materials is a deviation from the usual rule and may serve
as a harmful precedent in other cases. Agencies should consult with DOJ attorneys to determine
whether special reasons for deviating from the usual rule apply in any particular case or
jurisdiction. We also suggest that agencies consider reviewing their existing regulations and
guidance for consistency with the position expressed herein. Questions regarding this guidance
may be directed to the Law and Policy Section of ENRD.


United States is more correctly stated in the Price petition: Such documents generally should not be regarded as part
of the record.
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From: Aubrey, Craig
To: Gary Frazer; Ashfield, Patrice; Gina Shultz
Subject: National pesticide consult briefing materials
Date: Friday, October 6, 2017 11:15:50 AM
Attachments: National Pesticide Consultation briefing for David Bernhart 10_6_17.pptx


20171006_pesticide consultation update ca.docx


Gary, Patrice updated the ppt we shared with Greg to reflect the change you requested.  She
also merged a cpl of the slides on malathion and chlorpyrifos b/c they had redundancies.


We also updated the BP we shared with SOL earlier this summer on the pest litigation.  


Let me know what else we can provide/change...


The briefing has been changed to Wednesday.  I would like to get your thoughts on how we
will proceed.  Do u intend to give the briefing or should it be one of us?  It will be Gina's 1st
day back from vacation, so she will not have been able to prepare.  Patrice is on leave, but
wants to be able to attend (not currently on the invite - not sure if we're trying to not
overwhelm the POLS with bureaucrats).  


Thanks,


Craig


Craig W. Aubrey
Chief, Division of Environmental Review
Ecological Services Program
U.S. Fish and Wildlife Service Headquarters
Ecological Services, MS: ES
5275 Leesburg Pike
Falls Church, VA 22041-3803
703-358-2171 (general)
703-358-2442 (direct)
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Chlorpyrifos, Diazinon
and Malathion


– Broad spectrum insecticides (i.e., kill all insects)


– Organophosphates, work by inhibiting the enzyme 
acetylcholinesterase (AChE)


– All animals have this enzyme, so effects are not 
limited to target species


– Highly toxic across taxa


– Few limits on labels for when and where these 
pesticides can be used so exposure can be 
widespread (some restrictions for use near 
residential areas for human health concerns)


– These pesticides have been found far from sites of 
application, indicating transport via air







Diazinon Action Area - Labeled Uses


Action area for diazinon (this figure does not include the parts of the action area 
associated with Alaska, Hawaii, or the U.S. territories).


Blue indicates use areas







Biological Opinions – Our Approach 
The proposed action is the registration of the labels “the label is 
the law,” and currently the labels allow for:


– multiple to numerous repeat applications seasonally or annually per 
use (e.g., mosquito adulticide up to biweekly throughout year)


– broad-scale use - geographic exclusions are extremely rare


For determining “may affect,” we assumed that if a species’ 
range overlapped with a pesticide use site, it would be exposed 
to that use (i.e., did not consider probability of use/probability 
of individuals encountering pesticide).


For many vulnerable species, a single exposure could be 
catastrophic (particularly narrow endemics).   Repeated use  
(such as mosquito adulticide) could eliminate a segment of a 
population or an entire population in a given area.  







Tools used for the Effects Analysis
We used two tools to estimate the magnitude of effects for 
species EPA had determined would be adversely affected 
by the re-registration of these chemicals. They combined 
the following information to predict the percent of the 
population affected:


1. toxicity data for a taxa group  
2. predicted concentrations in the aquatic and 


terrestrial environments  
3. percent overlap of pesticide use sites with the 


species range


MagTool - created by EPA. Used for all terrestrial species 
and a subset aquatic species.


R Plots - created by NMFS. Used for most aquatic 
species.  







Island and Alaskan Species
Pesticide use site data for Alaska and the U.S. islands lack the 
spatial refinement for the overlap analysis we used for the lower 
48, so the approach to the analysis was qualitative. 
 Alaska = 5 species (1 plant, 3 birds, 1 mammal). All NLAA due to 


reduced overlap of use (less agriculture and adulticide) with 
species’ ranges.


 Pacific Islands (includes Hawaii, Guam, CNMI) = 522 species
Mammals = 4; Birds = 32; Invertebrates = 45;  Plants = 440


Assessments included label use, incorporating concerns 
such as many endemic species and few individuals. 


 Puerto Rico (includes the Virgin Islands) = 72 species
Birds = 7    Invertebrates = 1   Herpifauna = 11    Plants = 53


As with the Pacific Islands, assessments based on 
allowable label uses and highly endemic, restricted 
species. 







Critical Habitat Assessments
Steps for our assessment of the action to CH:


1) We reviewed the Primary Constituent Elements (PCE) or 
Physical and Biological Features (PBF) for every proposed and 
designated CH


2) We determined whether the PCE or PBF could be directly or 
indirectly effected due to the use of pesticides


3) If there was no direct or indirect link between the use of the 
pesticide and the PCE/PBF, we determined likely no 
destruction or adverse modification of critical habitat


4) If the PCE/PBF was directly or indirectly affected, then we 
looked at the percent overlap of the chemical use within the 
critical habitat.  From there, we determined if destruction or 
adverse modification was likely based upon status of the 
habitat, percent overlap of the pesticide use, and causal link of 
the impact to the PCE/PBF.  







Chemical Overview –
Chlorpyrifos and Malathion


• Various agricultural and non-agricultural uses including: crops, 
orchards and vineyards, pasture, managed forests, right of ways, 
and developed areas (e.g. public parks,  golf courses, home use).


• Also used for the following with no geographic  and few 
temporal restrictions


- mosquito adulticide control
- wide area use (ant bait and foliar spray)


• Other uses: cattle ear tags, seed treatment, granular formation, 
bait


• Can remain in the environment for weeks to months after 
application, resulting in potential effects to species after 
application







Chlorpyrifos and Malathion - Effects
• High overlap between uses and species’ ranges


• High toxicity for all animal taxa.  In general, regardless of use 
site, exposure from chlorpyrifos and malathion to listed animal 
species could result in: 


- direct mortality (vertebrates and invertebrates)
- impacts to growth, reproduction and behavior 


(vertebrates)
- indirect effects to food sources 


• Similarly, listed plants would experience indirect effects from 
loss of pollinators.


• For mosquito adulticide and wide area use applications,  
potential for direct and/or indirect effects to all species over 
100% of range based on lack of  label restrictions.







Chemical Overview – Diazinon


• Due to risk to human health and the environment, 
use of diazinon was severely restricted in 2004 


• Remaining uses are limited to select crops, 
orchards, vineyards and nurseries 


• Can also be used in cattle ear tags


• Can remain in the environment for weeks to 
months after application, resulting in potential 
effects to species post application







Diazinon - Effects
• Compared to the other two chemicals, less overlap 


between diazinon use and species’ ranges


• High toxicity for all taxa.  In general, regardless of use 
site, exposure from diazinon to listed animal species 
often resulted in mortality and indirect effects to food 
sources. 


• Similarly, listed plants would experience indirect 
effects from loss of pollinators.


• Due to high toxicity, effects predicted from spray drift 
onto adjacent use sites for many terrestrial species







Draft Biological Opinion 
Conclusions


Species Critical Habitat


Jeopardy No Jeopardy NLAA Ad Mod No Ad Mod NLAA


Chlorpyrifos 1399
(88%)


130
(8%)


56
(4%)


169
(23%)


562
(76%)


11
(1%)


Malathion 1284
(81%)


192
(12%)


108
(7%)


163
(22%)


546
(74%)


31
(4%)


Diazinon 175
(12%)


843
(57%)


473
(32%)


20
(3%)


267
(41%)


372
(56%)


Notes:
Does not include no effect call determinations or determinations for experimental 
populations.







Effects for Plants 
Indirect effects to plants most significant – loss of 
pollinators
• Vast majority of listed plants are pollinated by insects
• Substantial overlap for chlorpyrifos and malathion 


uses, especially 100% overlap for adulticide and wide 
area use


• Many species have low resiliency, redundancy, and 
representation in addition to declining population 
trends


• These factors led to numerous jeopardy determinations 
for insect-pollinated plants for chlorpyrifos and 
malathion (less for diazinon)


Contra Costa Goldfields







Example: Birds
Cape Sable seaside sparrow -
chlorpyrifos


Photo credit: Lori Oberhofer, NPS


Habitat specific (marl prairies) so able to eliminate most exposure 
on pesticide use sites such as orchards and vineyards and 
developed areas. Diet mainly aquatic and terrestrial invertebrates.


May be susceptible to exposure from contaminated invertebrates 
and direct dermal exposure: 
 6% mortality each year (1% from overlap with pasture, 5% from 


spray drift from all adjacent use sites)
 Decline in food resources (6%)
 From adulticide, there will be 20% mortality and 100% decline 


in food resources
 From wide area use, there will be 100% mortality and 100% 


decline in food resources


Draft Jeopardy







Example: Mammals
San Joaquin kit fox- Diazinon


Photo credit: USFWS


Occurs on fragmented grassland habitat surrounded by intensive 
agriculture. Diet consists of small mammals such as mice, kangaroo 
rats, squirrels and rabbits, as well as ground-nesting birds, insects, 
broadleaf plants, and grasses.


Susceptible to diazinon exposure from consumption of 
contaminated dietary items and direct dermal exposure.


 10-13% mortality each year from consumption of contaminated 
arthropods, birds, grasses, leaves, and mammals


 Decline in food resources [mammals (2%), birds (16%), 
terrestrial invertebrates (16%)]


 Effects to growth,  reproduction , behavior (16%)


Draft Jeopardy







Example: Fish
Moapa dace


If exposures  to chlorpyrifos and malathion were to occur, there 
would be adverse effects to dace and their aquatic invertebrate 
prey.  However, most of the species’ range is on a Refuge and the 
Warm Springs Natural Area, both of which are managed in part for 
the dace.  Therefore, we were able to eliminate most exposure 
from pesticide use sites in our analysis.   
 Draft No Jeopardy for chlorpyrifos and malathion


 Some adverse effects from drift and from exposure in the 
range outside of the protected areas


 Buffers and other conservation measures related to 
pesticides are specified in the stewardship plan


 Refuge manages for the dace


 Draft not likely to adversely affect for diazinon – the only 
overlap is cattle ear tag use (we considered the effect from ear 
tags discountable for the dace)







Path Forward
• We are coordinating with EPA to ensure they 


accept our analytical process and conclusions as 
scientifically sound.


• Transmit the draft biological opinions to EPA
• Work with EPA, NMFS, USDA, registrants, and 


grower groups to:
1. refine our effects analyses between the draft and 


final biological opinions; and
2. identify measures to avoid jeopardy and 


destruction or adverse modification 
determinations.







Questions?
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The purpose of this briefing is to update the DOI Solicitor’s Office on the litigation associated 
with Endangered Species Act (ESA) compliance with the registration and re-registration of 
pesticides under the Federal Insecticide and Fungicide Act (FIFRA).  
   
Background 
 
The U.S. Fish and Wildlife Service (FWS), Environmental Protection Agency (EPA), and 
National Marine Fisheries Service (NMFS) are currently in consultation under Section 7 of the 
Endangered Species Act regarding the effects of 5 pesticides (3 formal, 2 informal) on all listed 
domestic threatened and endangered species (T&E species) and their critical habitat, as well as 
conferring on candidate and proposed species and proposed critical habitat. We plan to consult 
on the nationwide effects of 4 additional chemicals. Section 7 requires that federal agencies, in 
consultation with the FWS and NMFS, ensure their actions do not jeopardize the continued 
existence of T&E species or destroy or adversely modify critical habitat. Under FIFRA, 
companies that produce pesticides must register and re-register those pesticides with EPA. 
Pesticide registration ultimately sets permissible uses for a pesticide, which must be reflected on 
the label. As part of the registration process, if EPA determines that the use of the pesticide may 
affect T&E species or critical habitat, they must undergo Section 7 consultation. If use of the 
pesticide is likely to adversely affect T&E species or critical habitat, FWS and/or NMFS will 
prepare a biological opinion (BO) to determine whether the action is likely to jeopardize the 
continued existence of T&E species or destroy or adversely modify critical habitat. 
 
Litigation History 
 
The Center for Biological Diversity (CBD) brought several lawsuits seeking to force consultation 
on various pesticides. EPA and FWS are under settlement agreements to consult on 9 pesticides 
on a specified timetable, as detailed in a subsequent section. 
 
The pesticide suits against FWS were preceded by suits against EPA for failure to consult on 
pesticide registrations. The first of these suits, filed in 2002, alleged failure to consult on the 
effects of 66 pesticides on the California red-legged frog in CBD v. Johnson, No. 02-cv-1580-
JSW (N.D. Cal.). CBD and EPA settled this suit in 2006 and EPA agreed to make effects 
determinations on the pesticides. CBD filed a second lawsuit, CBD v. EPA, No. 3:07-cv-02794-
JCS (N.D. Cal.), in which it sought to compel EPA to complete effects determinations and 
initiate consultation on the effects of 75 pesticides on 11 listed species in the San Francisco Bay 
area and to enjoin EPA from permitting the use of the pesticides in the area until consultation 
was complete. In May 2010, EPA and CBD reached a settlement in CBD v. EPA in which EPA 
agreed it would complete effects determinations, under a set schedule, on the 75 pesticides and 
initiate consultation on pesticides for which “may affect” determinations were made. By July 
2013, EPA had completed all but 16 of the 75 effects determinations. In 2015, the parties 
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