March 1, 2021

The Honorable Jerry Nadler

Chair

House Judiciary Committee

2138 Rayburn House Office Building
Washington, D.C. 20515

Re: Concerns with Juvenile Bars in the Dream Act of 2021
Dear Chairman Nadler and Majority Members of the House Judiciary Committee,

As organizations dedicated to child and youth well-being and advocates for young people,
families, community safety and justice, we strongly urge you to oppose the inclusion of any
discretionary bars based on juvenile adjudications or alleged or actual gang participation from
any proposed bill language in the 2021 version of the Dream Act (“Act”). As the House moves to
codify protections for immigrant youth who have known no other home than the United States,
members are uniquely positioned to fight back against the false narrative that has emerged
around immigrant youth in recent years. In 2019, we asked that you strike harmful and
unnecessary bars to citizenship for immigrant youth based on juvenile adjudications, threats to
public safety and “participation” in gang activity. Today, we are calling on you to put the
forward the best bill possible to protect all immigrant youth, and urge you not to support these
discretionary bars to relief under the Act for the reasons outlined below.

Purpose of the Juvenile Court

The first juvenile court system was created in 1899 in Cook County, Illinois and, by the 1920s,
every state in the country followed suit.* The goal of these courts was to rehabilitate rather than
punish youth, and cases were treated as civil rather than criminal.2 While the system has evolved
over time, at its core, the juvenile court was created and exists in recognition that youth should
be treated differently than adults. With the study of adolescent development and neuroscience
over the past two decades, we have learned that youth, even into their late teens, do not have the
same ability as adults to make mature decisions.® Engaging in reckless behavior during
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adolescence is socially normative behavior. While crimes peak around late adolescence, they
begin a steep decline into adulthood.* All youth, including immigrant youth, should be held
accountable in developmentally appropriate ways and those consequences should not follow
them into adulthood.

Youth Delinquency Rates

It is also important to consider a bar based on juvenile adjudications in the context of current
statistics on youth who come into contact with the juvenile justice system. Between 2008 and
2018, the number of youth committed to juvenile facilities after an adjudication of delinquency
fell by 54 percent, to its lowest number in 50 years.®> Despite this drop, youth of color remain far
more likely to be committed than white youth.® Latinx youth are 1.4 times more likely to be
detained or committed than their white peers, according to data from the Department of Justice
collected in October 2017.7 Black youth are nearly five times more likely to be detained or
committed compared to white youth.2 And while disaggregated data is scarce, one study of the
California Youth Authority in 2002 found that Cambodian and Laotian youth were incarcerated
at 4 and 9 times the rate that would be expected by their respective populations.® Vietnamese and
Laotian youth had the second and third highest arrest rates in Richmond in 2000 after African
American youth.*

Further, we are still reeling from the disturbing decisions of the last administration to target and
criminalize immigrant youth and youth of color.!! This mislabeling and targeting of young
people of color is reminiscent of calls in the 1990s when alarmist name calling and subpar
research gave rise to public fear of the so-called “Superpredator.”? At the time, a report issued
by John Dilulio called on the nation to fear young, wilding teens, remorseless and driving violent
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crime.'® This led to nearly every state in the nation passing laws making it easier to charge
children as adults and to impose lengthy mandatory minimums and life without parole
sentences.'* However, the predictions never materialized. In fact, youth crime is at a 50-year
low,® but youth and communities of color are still paying the price for these damaging and
ineffective policies. This data represents a disproportionate and harsh impact on youth of color,
and a bar to relief under the Act on the basis of a juvenile adjudication would create a double
punishment for immigrant youth.

In 2019, H.R. 6 restricted the consideration of juvenile adjudications to those that result in a
disposition ordering placement in a secure facility, this does not mean it is limited to only the
most serious offenses. Further, juvenile adjudications are generally not considered a conviction
for immigration purposes for the previously mentioned reasons, and therefore they should not
carry the same kinds of consequences as a conviction. As mentioned, youth crime has continued
to drop across the county, including arrests for violent felonies.'® In California alone, the arrest
rates for violent felonies committed by youth dropped by 68 percent from 1994 to 2017.%7 In fact,
most youth committed to the juvenile system are there for low-level offenses, including technical
violations and status offense violations, such as truancy, running away, or violating curfew.®

While the 2019 legislation also allowed for the judicial review of a provisional denial on the
basis of a juvenile adjudication, the due process protections were only provided at the appellate
level after the Secretary of Homeland Security has issued the denial. Providing an attorney and
due process protections after a decision has been issued is far too late in the process, and could
be very difficult to overturn. Moreover, the applicant will be asked to disclose the conduct
behind the disposition, which will either make the applicant vulnerable to more immigration
charges or even criminal prosecution. Some of these admissions, depending on the disclosures,
could lead to mandatory detention under federal immigration law.*°

Immigrant Youth and Gang Involvement
As part of the last administration’s campaign to target and criminalize immigrant youth, there
was also an increase in the targeting of immigrant youth for alleged gang involvement.?° Per ICE
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policy, “a person can be identified as a gang member if they meet two or more criteria, including
... frequenting an area notorious for gangs and wearing gang apparel.”?* As a result, immigrant
youth have been targeted by law enforcement for simply wearing a particular soccer jersey or
writing the area code of their home country.?? A 2017 survey of immigration attorneys who have
represented clients accused of gang affiliation in immigration proceedings revealed that, in some
cases, no evidence of gang affiliation is even put forward. Rather, allegations are made directly
by the immigration agency through the form of notes or social media pictures showing the young
person wearing a particular item of clothing.?® From California,?* to Ohio,? to New York,?
federal law enforcement officers have led mass raids under the guise of taking down dangerous
gangs. Yet, according to Immigration and Custom Enforcement’s own admission, during raids
they have gone after people who not only are not members of gangs, but also people who pose
no public safety risk.?’

There is a growing body of scholarship linking gang policing to over-policing, profile-based
policing, and racial profiling.?® ICE often relies on a massive architecture of gang units,
databases, and stop and frisk practices to surveil and gain information about youth suspected of
being in gangs. Data mining of social media sites and intensive policing are part and parcel of
surveillance of youths of color to establish gang affiliation. Additionally, these suppression-style
tactics have done little to reduce gang activity.

involvement; that immigrant youth with prior gang involvement are being denied immigration benefits, even when
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A common source of information and tracking of alleged gang affiliation by law enforcement are
local, state, and regional gang databases.?® Gang databases have been criticized not only for
having vague criteria for designating someone as a gang member, but for their lack of oversight,
review, and transparency.*® Because law enforcement agencies often create gang databases for
intelligence purposes, the information in the database need not be tied to a youth’s arrest,
conviction, or even an investigation.3! Many youth are unaware that they have been placed on a
gang database unless they wind up in court, and once they find out, there generally is no process
for removal.®? All of these issues have made gang databases notoriously unreliable.®® Despite
these inherent flaws, many jurisdictions are sharing their gang databases with ICE.3* ICE also
stores gang information through various case management systems which it then shares with
some local law enforcement agencies.®®

In 2019, H.R. 6 diminished the impact of evidence acquired from federal and state gang
databases to establish gang membership. This particular safeguard is insufficient for two
reasons: (1) database information will not be entirely excluded from consideration and (2) it
ignores the vast architecture that ICE now uses to claim gang affiliation ICE often accesses
state, city and regional gang databases to create target lists for enforcement or immigration
benefit vetting purposes. Homeland Security Investigations (HSI) or other DHS agencies,
generates an evidentiary packet that it submits in immigration court or to USCIS to establish
gang affiliation. Immigration courts (which are not Article 3 courts) and DHS agencies largely
defer to HSI and DHS evidence of gang profiling, and it is difficult to overcome their findings,
especially in the context of discretionary waiver. We, therefore, fear the judicial review
provisions included in 2019 legislation will be insufficient to mitigate against initial findings by
the administrative adjudicatory bodies.

29 HLASS AND PRANDINI, supra note 15 at 5.
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Adding a bar to relief under the Act based on gang affiliation would punish youth for activity
that in itself breaks no laws. It also risks punishing youth who may have had no true gang
affiliation and were denied due process to prove their case. In either case, such a bar would be
counter to all principles of basic fairness.

Conclusion

Opposing proposed language on the basis of these discretionary bars is not a decision we take
lightly. We support the overall goals of the Dream Act and want to see a pathway to citizenship
for these young people codified into law. The many conduct-based triggers lead us to worry
about the actual benefits for immigration youth who come into contact with police and the
criminal legal system. However, rather than pitting kids against one another and promoting a
narrative of the “good immigrant” versus the “bad immigrant,” Congress should be focused on
ensuring all immigrant youth who have only known the United States as home no longer have to
live in fear of an uncertain future. The juvenile justice system recognizes that young people are
different than adults and treats them as such. We urge Congress to do the same.

Sincerely,
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